United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 








forPetmonier, 


Standard 

















111 ((?! 

SBTl i i #I 

| j *T*^B 

IftTTTi 


■v 



























FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


THE MONTANA POWER COMPANY, a corporation, 

Petitioner. 


FEDERAL POWER COMMISSION, Respondent. 


On Petition for Review of Orders of the 
Federal Power Commission. 


BRIEF FOR PETITIONER 













' • .■ *' ■ ■■•!• 


INDEX 


Administrative Procedure Act__ 25,34,35 

Authority to Occupy Public Lands_:_ 102 

Canyon Ferry _ 110 

Hauser Development.. 103 

Hebgen_._ 112 

Commission Cannot Revoke Permits_ 116 

Rights Reserved by Federal Power Act_ 119 

Burden of Proof is on Commission.. 35 

Canyon Ferry Development_r._ 110 

Commission Cannot Revoke Permits and Rights of Way.... 116 

Congressional Intent as to “Navigable Waters”_ 38 

Congressional ’ Proceedings re Federal Power Act_ 40 

Definition of “Navigable Waters” in Act Controls_ 37 

Department of Agriculture, Permits. 103,104, 112, 116 

Department of the Interior, 

Permits and Rights of Way_ 103, 104, 110, 116 

Due Process, Denied by Commission_ 33 

Effect on Navigable Capacity..... 122, 123 

Evidence, Erroneously Admitted. 24 

Evidence, Hearsay not Admissable. 26, 32, 33 

Evidence, Must be Relevant, Reliable and Probative_ 26 

Exhibit No. 21, is Hearsay... 27 

Exhibit No. 177, Should Not Have Been Admitted_ 28 

Falls, Shallows and Rapids.... 44, 91 

Fort Peck Dam, Terminates Navigability_- 96 

Hauser Development . 103 

Hearing, Must be Distinguished from “Investigation”- 30 

Hebgen Reservoir..:_112 

Holter Development.:_ 103 

House Document 238 . 4, 18, 19, 66, 97, 98, 100 

Improvability of Missouri River. 88 

Improvements for Navigation, Intent of Congress_ 49 

Above Fort Benton . 89 

Intent of Congress, Navigable Waters.-. 35,96 

Investigation, Must be Distinguished from “Hearing”_ 30 

Issues, Not Properly Raised by Pleadings... 23 

Jurisdiction of Commission Limited by Act. 36, 95, 116, 129 

Jurisdictional Statement. 1 

Madison Development .~ 103 

Missouri River, Improvability Above Sioux City —. 88 

Actual Use of. 1 .. 73 

Physical Characteristics of. 65 

Suitability for Use. 86 

Motion to Dismiss Proceedings. 25 

Motion to Segregate Proceedings .-. 25 

Navigable Capacity, Effect on...~.*. 122 

Act of 1899 not Applicable... 130 

Issue not Raised by Pleadings. 123 

Petitioner’s Operations do not Affect.— 131 

Section 4(g) Gives no Jurisdiction. 125 

Section 23(b) not Applicable. 128 

Navigability, States Views as to. 93 





















































ii INDEX — (Continued) . 

Page 

Navigable Waters, of the United States....... 35 

Actual Use of Missouri River... 73 

Commission’s Legal Generalizations_ 50 

Defined in Act_1... 37 

Effect of Fort Peck Dam. 96 

Effect of Pick-Sloan Plan .. 96 

Effect of Rivers and Harbors Act of 1945 _ 101 

Falls, Shallows and Rapids. 44, 92 

Improvements . 49 

Improvability of Missouri River_ 88 

Physical Characteristics of Rivers Held Navigable_ 55 

Physical Characteristics of Missouri River. 65 

Suitability for use of Missouri River__ 86 

Views of State _ 93 

Occupancy of Public Lands.. 102 

Permits and Rights of Way. 103 

Canyon Ferry __ 110 

Commission Cannot Revoke. 116 

Hauser Development _ 103 

Hebgen _ 112 

Preserved by Federal Power Act... 119 

Physical Characteristics of Rivers Held Navigable__ 55 

Physical Characteristics of Missouri River. 65 

Pick-Sloan Plan, Terminates Navigability. 96 

Pleadings, Failed to Raise Issue of Navigable Capacity 23, 123 
Pleadings, Failed to Raise Issue of 

Occupancy of Public Lands... 23, 102 

Public Lands, Authority to Occupy... 102 

Commission Cannot Revoke Permits. 116 

Issue Not Raised by Pleadings. 23 

Statement of Case. 2 

Statement of Points . 9 

Suitability for use, Missouri River.—. 86 

Summary of Argument . 13 

Use of Missouri River for Commerce. 73 

TABLE OF CASES 

Aiken v. McMillan, 213 Ala. 494, 106 So. 150. 28 

Aluminum Company of America, In re 

(FP.C. Dockets IT-5696, 5697, 5698) .. 24 

Arizona v. California, 283 U.S. 423, 51 S. Ct. 

522, 75 L. Ed. 1154. 55 

Ashwander v. Tennessee Valley Authority, 297 U.S. 

288, 56 S. Ct. 466, 80 L. Ed. 688 ... 56 

Bellows Falls Hydroelectric Corp., In re (F.P.C. 

Docket IT-5584) . 24 

Border Pipe Line Co. v. Federal Power Commission 

(App., D.C.), 171 Fed. (2d) 149.. 36 

Consolidated Edison Company v. National Labor 
Relations Board, 305 U.S. 197, 59 S. Ct. 206, 

83 L. Ed. 126 . 33 











































INDEX — (Continued) 


ill 


Cooper v. Williamson, 191 Ky. 213, 229 S.W. 707_ 

Daniel Ball, The, 77 U.S. 557, 10 Wall. 557, 

19 L. Ed. 999 _ 

East Ohio Gas Co. v. Federal Power Commission, 
(App., D.C.) 173 Fed. (2d) 429 _ 


Page 

28 


39, 56 


36 


58, 59 
58, 59 

_ 32 

.. 36 


Economy Light & Power Company v. U.S., 256 UJS. 

113, 41 S. Ct. 409, 65 L. Ed. 847_ 

Economy Light & Power Company v. U8., 256 Fed. 792 
Englebretson v. Industrial Accident Commission, 

170 Cal. 793, 151 Pac. 421_ 

Federal Power Commission v. Panhandle Eastern Pipe 

Line Co., 172 Fed. (2d) 57_ 

Federal Power Commission v. Panhandle Eastern Pipe 
Line Co., 93 L. Ed. Adv. Op. 1251, 69 S. Ct. 

1251 (1949) __ 36, 129, 130 

Gibson v. Kelly, 15 Mont. 417, 39 Pac. 517_ 93 

Green v. Ashland Water Co., 101 Wis. 258, 77 NW 722 _ 28 

Haralambo’s Executor v. Christopher, 231 Ky. 550, 

21 SW (2d) 983 __ 28 

Harrison v. Fite, 148 Fed. 781_ 87 

Herrin v. Sutherland, 74 Mont. 587, 241 Pac. 328 _ 93 

In the Matter of The Montana Power Company, 

4 F.P.C. Repts. 213_ 106, 109 

King v. Watkins, 98 Fed. 913___ 28 

Leovy v. United States, 177 JJJS. 621, 20 S. Ct. 

797, 44 L. Ed. 914__ 39 

Market Street Railway Co. v. Railroad Commission 
of California, 324 UJ3. 548, 65 S. Ct. 770, 

89 L. Ed. 1171 __ 34 

Montana Power Company, In re The, FJP.C. Docket 

IT-5505 (Thompson Falls) .. 23 

Montana Power Company, In re The, 4 FJP.C. 

Repts. 213.. 106, 109 

Montello, The, 78 U.S. 411, 11 Wall. 411, 20 L. Ed. 191_ 39 

Montello, The, 87 U.S. 430; 20 Wall. 430, 

22 L. Ed. 391 ___ 15, 39, 43, 45, 46, 47, 51, 52, 57 

Norwegian Nitrogen Products Company v. United. 

States, 288 U.S. 294, 53 S. Ct. 350, 77 L. Ed. 796 _ 34 

Novo Trading Corporation v. Commissioner of 

Internal Revenue, 113 F. (2d) 320 (C.C.A. 2d) _ 114 

Oklahoma v. Texas, 258 U.S. 574, 42 S. Ct. 406, 

66 L. Ed. 771 .. 89, 95 

Olson-Hall v. Industrial Accident Commission of 

Colorado, 71 Colo. 228, 205 Pac. 527 _ 33 

Prince v. Prince, 188 Ala. 559, 66 So. 27__ 28 

Roomberg v. United States, 40 F. Supp. 621- 114 

St. Anthony Falls Water Power Company v. St. Paul 
Water Commissioners, 168 U.S. 349, 18 S. Ct. 

157, 42 L. Ed. 497 -- 51, 52, 55 

Seaboard Air Line Railway v. United States, 256 

U.S. 655, 41 S. Ct. 611, 65 L. Ed. 1149_. 106, 109 


I 


I 
























iv INDEX — (Continued) 

Page 

Swendig' v. Washington Water Power Co., 281 Fed. 900 .... 117 
Swendig v. Washington Water Power Co., 265 US. 322, 

44 S. Ct. 496, 68 L. Ed. 1036 .. 118 

US. v. Appalachian Electric Power Co., 

107 Fed. (2d) 769 _ 32 

US. y. Appalachian Electric Power Co., 311 U.S. 377, 

61 S. Ct. 291, 85 L. Ed. 243 .. 53, 56, 61, 62, 64 

US. v. Block, 160 Fed. (2d) 604 .. 29 

US. v. Cress, 243 UJS. 316, 37 S. Ct. 380, 61 L. 

Ed. 746 _:___- 94 

US. v. Holt State Bank, 270 US. 49, 46 S. Ct. 

197, 70 L. Ed. 465 .. 54, 55 

UJS. v. Rio Grande Dam and Irrigation Company, 

174 UJS. 690, 19 S. Ct. 770, 43 L. Ed. 1136. 84, 125, 131 

US. v. Ross, 74 F. Supp. 6__ 87 

UJS. v. Utah, 283 US. 64, 51 S. Ct. 438, 75 

L. Ed. 844 .. 54, 59, 60, 61 

Washington Water Power Co. v. Harbaugh, 253 Fed. 681.... 117 
Washington Water Power Co., In re, F.P.C. Docket 

IT-5831 ... 23 

Wisconsin Public Service Corporation v. Federal 
Power Commission, 147 Fed. (2d) 743 (C.C-A. 

7th Circ.) .... 53, 64 

Wolf v. Drew, 94 Cal. A. 449, 271 Pac. 346 _ 28 

Textbooks 

2 Jones on Evidence (4th Ed., 1938) ..:_ 28 

VII Wigmore on Evidence (3rd Ed., 1940) . 28 

32 C.JJ5., § 726, p. 632, § 744, p. 661. 28 

20 Am. Jut., Sec. 964, p. 812. 28 

22 CJ ., p. 946, note 71. 28 

Statutes 

'LW4awi 1 Pfimpf A 

Sec. 3(8), UJS.C. Title 16, Sec. 796(g) .Quoted 37 

. Cited_ 1, 7, 9, 14, 17, 44, 48, 50, 61, 76, 

78, 88, 90, 91, 92, 93, 95, 102, 132 

Sec. 4(e), U.S.C. Title 16, Sec. 797(e) .Quoted A1 

Cited. 11, 123, 125, 126 

Sec. 4(g), UJS.C. Title 16, Sec. 797(g) .Quoted 127, A2 

Cited....11, 14, 22, 30, 32, 123, 124, 125, 

126, 127, 128, 129, 130, 132 

Sec. 14, UJS.C. Title 16, Sec. 807 .Quoted A2 

Cited.... 27 

Sec. 23(a), US.C. Title 16, Sec. 816.Quoted A3 

Cited. 21, 120, 122 

Sec. 23(b), UJS.C. Title 16, Sec. 817.Quoted 127, A4 

Cited . 11, 14, 22, 123, 127, 128, 129, 132 

Sec. 307(a), UJS.C. Title 16, Sec. 8251(a) .Quoted A4 

* Cited .... 31 

Sec 308(a), UB.C. Title 16, Sec. 825g(a).Quoted A5 

Cited .-. 31 








































'>• • -v. '\*v v- > /'■ •- 


INDEX — (Continued) 


Sec. 308(b), UJ3.C^ Title 16, Sec. 825g(b)_Quoted A5 

Cited _ 26 

Sec. 313(a), UJS.C. Title 16, Sec. 825 1(a)_Cited 2 

Sec. 313(b), UJS.C. Title 16, Sec. 825 1(b)_Cited 2 

Federal Water Power Act of 1920 

Sec. 23_Quoted A5 

Administrative Procedure Act 

Sec. 1(f), U.S.C. Title 5, Sec. 1001(f)_Cited 34 

Sec. 5(a), UJ3.C. Title 5, Sec. 1004(a) ____ Quoted A7; 

Cited —.........——... —— ---... ... . . 25 1 

Sec. 7(c), UJ3.C. Title 5, Sec. 1006(c)_Quoted A7 

Cited _ 26, 27, 34, 35 

Act of June 8,1894, c. 103, 28 Stat. 91_Cited 110' 

Act of May 4, 1896, 29 Stat. 120_Cited 110, 111 

Act of June 3, 1896, c. 314, 29 Stat. 202, 232 _Quoted 110 

Cited _ 20, 110 

Act of March 3,1899, c. 425, Sec. 10, Sec. 12, 

30 Stat. 1151, UJS.C. Title 33, Sec. 403, 406 Quoted 130, A7 

Cited_ 22, 40, 123, 126, 131 

Act of February 15, 1901, c. 372, 31 Stat. 790, 

UJS.C. Title 16, Secs. 79, 522, Title 43, Sec. 959 Quoted A9 

Cited_ 21, 40, 103, 109, 111 

Act of August 30,1935, c. 831, 49 Stat. 1028, 

1034 (Fort Peck) _Quoted 99 

Flood Control Act of December 22, 1944, c. 665, 

Sec. 9(a), 58 Stat. 887, 891 (Pick-Sloan)_Cited 7, 67 

Act of March 2, 1945, c. 19, 59 Stat. 10_Quoted 100 

Cited _ 19 

Sec. 3477, Revised Statutes, Act of May 27, 

1908, c. 206, UJS.C. Title 31, Sec. 203 ___Quoted AS 

Cited _ 106, 107, 114, 115 


Roles 


Regulations 

i 

Department of the Interior Regulations of August 
24, 1912 (41 LD. 150) 

Regulation 1, 41 LD. 153_ 107, A10 

Regulation 19, 41 LD. 170_ 105, 106, 107, A10 

Regulation 21, 41 LD. 171_ 107, All 

Department of the Interior Regulations of March 
1, 1913 (41 LD. 532) 

Regulation 19, 41 LD. 553 _ 107, All 

Department of Agriculture, Regulations Issued 
December 14, 1915 

Regulation L-17 ___ 109, All 

Regulation L-19... 109, 115, A12 


Cited 29 i 
Cited 31, 32 
Quoted A12 


F.P.C. Rule 28 (repealed) 
F.P.C. Rule 02.1(b) _ 






























/ 


JURISDICTIONAL STATEMENT 

On July 27, 1943, the Commission issued its Order 
to Show Cause, which, -after reciting that Petitioner’s 
seven Missouri River hydroelectric developments are! 
located in navigable waters of the United States, re¬ 
quired Petitioner to show cause why it should not 
apply for appropriate authorization for each of said 
developments, or why the Commission should not! 
make such other order as it might find appropriate, 
expedient and in the public interest to develop, con¬ 
serve and utilize the navigation and water power 
resources of the region (App. p: 12) *. On October 5, 
1943, this Order was amended by an addition to one 
of the “appearing” clauses, indicating that all seven 
Missouri River developments and two developments 
on the Madison River, which joins with the Gallatin 
and Jefferson Rivers at Three Forks, Montana, to 
form the Missouri, should be authorized as “a com¬ 
plete unit of development.” (App. p. 20u) On De¬ 
cember 14, 1943, Petitioner filed its answer to the 
Order as amplified and amended. (App. p. 22.) 

A hearing was held on these pleadings from No* 
vember 18 to December 7, 1946, in Helena, Montana. 
Three Montana Counties intervened. On October 3, 

1947, the Examiner filed his written decision. Ex¬ 
ceptions were taken to that decision and oral argu¬ 
ment was heard by the Commission February 16, 

1948. The Commission, on December 7, 1948, issued 
its order, incorporating therein its Opinion No. 170, 
completely superseding the Examiner’s decision and 
directing Petitioner to apply for license for all seven 
Missouri River developments and for the Hebgen 

* All references in this brief to the Joint Appendix 

will be designated as (App. p.-). 





reservoir on the Madison River. (App. p. 99.) Up¬ 
on the denial of its application and petition for re¬ 
hearing (App. p. 147), filed in conformity with Sec¬ 
tion 313(a) of the Federal Power Act (U.S.C. Title 
16, Sec. 825 Z(a)), Petitioner brought the matter to 
this Court by Petition for Review (App. p. 2.) 

The Commission states in its opinion that the pro¬ 
ceeding is under Part I of the Federal Power Act 
(49 Stat. 838; U.S.C. Title 16, Sec. 791(a) et seq.) 
to determine whether licenses are required for seven 
developments on the Missouri River and two develop¬ 
ments on the Madison River, all owned, operated and 
maintained by Petitioner in the State of Montana 
(App. p. 55). Petitioner agrees that the proceedings 
are under Part I of said Act, but contends that the 
only question is whether the seven Missouri River 
developments or any of them are in “navigable wa¬ 
ters” of the United States as defined in Section 3(8) 
of the Federal Power Act. 

Jurisdiction of this Court is based on Sections 
313(a) and 313(b) of the Federal Power Act (Act •, 
of August 26, 1935, c. 687, 49 Stat. 860; U.S.C. 

Title 16, Sec. 825 l). 

STATEMENT OF THE CASE 

The Montana Power Company, Petitioner herein, 
owns and operates seven hydroelectric plants on the 
main stem of the Missouri River above Fort Benton, 
Montana, which is about 500 miles upstream from 
the Montana-North Dakota State line; four of these 
plants, known as “the Great Falls plants,” are located 
in a stretch of river known as “the Great Falls of 
the Missouri River,” lying just below the City of 
Great Falls. In this reach the river falls 575 feet 
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in 24 miles. Starting with the farthest downstream, 
these plants and the dates they were placed in opera¬ 
tion are: Morony, 1930; Ryan (formerly Volta), 
1915; Rainbow, 1910; Black Eagle, built in 1891 and 
re-constructed in 1927. . 

The remaining three main stem developments are 
located near Helena, Montana. Proceeding up¬ 
stream, these plants and the dates they were placed in 
operation are: Holter, 1918; Hauser, 1907; and Can¬ 
yon Ferry, 1898. 

About iy 2 miles below Petitioner’s Canyon Ferry 
dam the United States is presently constructing its 
Canyon Ferry dam, which will flood out Petitioner’s 
Canyon Ferry plant in the near future. 

Petitioner also owns and operates the Madison 
plant, completed in 1906, and Hebgen reservoir, com¬ 
pleted in 1915, on the Madison River, above Three 
Forks. 

The map following page 2, reproduced from the 
Commission’s Opinion, shows the location of these de¬ 
velopments and other physical features. 

None of the four Great Falls developments occupies 
any Government land. The remaining developments 
occupy public or forest land or both. 

Petitioner relies on Government rights-of-way or 
permits issued prior to 1920 for the occupancy of 
Government lands at Holter, Hauser, Canyon Ferry 
and Hebgen. The Commission denies the validity of 
these rights-of-way or permits. Petitioner in 1944 
filed application for Federal Power Commission li¬ 
cense covering the Madison development, which ap¬ 
plication is now pending before the Commission. 

Petitioner contends that the issue of occupancy of 
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public lands was not raised by the pleadings. 

House Document 238, 73rd Congress, 2nd Session, 
submitted in 1933, is the “308” report on the Mis¬ 
souri River. It recommended that the Fort Peck 
Dam be built on the Missouri in eastern Montana and 
operated principally for the purpose of storing water 
in the interests of a six-foot channel for navigation 
below Sioux City, Iowa. The dam has no provision 
for by-passing it with either cargoes or boats. 

In 1937 the Commission instituted a general in¬ 
vestigation of hydroelectric developments in streams 
over which Congress has jurisdiction, which was later 
extended to cover occupancy of public lands (App. 
p. 59). ' 

Preliminary Correspondence 

As a result of that investigation, the Commission, 
on March 25, 1942, wrote Petitioner a letter reading 
in part: 

“It is our understanding, from data and in¬ 
formation on hand, that you are operating and 
maintaining, in the State of Montana (without 
federal authority or license issued by this Com¬ 
mission) the following hydroelectric plants along 
or in the Missouri River, a navigable water of 
the United States within the meaning of the Fed¬ 
eral Power Act” 

The. seven Missouri River developments are then 
listed and the letter closes with a suggestion that 
Petitioner apply for licenses for these projects (App. 
p. 1650). Petitioner replied that the matter would 
require considerable study, which would be conducted 
immediately (App. p. 1651). On June 9, 1942, the 
Commission again wrote Petitioner, stating that the 
fact that some of the plants had been in operation 



prior to June 10, 1920, when the Federal Water, 
Power Act was approved, or prior to the date of the 
amendments in 1935, did not relieve Petitioner of the 
obligation to secure licenses and suggesting that cer¬ 
tain court decisions “have established Federal author¬ 
ity to such an extent as to require compliance with li¬ 
censing provisions of the Act without litigation and 

further delay.” (App. p. 1652.) After some fur- 

• 

ther correspondence, Petitioner, on October 15, 1942, 
advised the Commission that the investigation had 
been completed and that Petitioner’s conclusion was 
that none of these dams was located in navigable 
waters of the United States. This letter stated the 
general propositions on which the conclusion was ' 
based (App. p. 1656). On December 5, 1942, the 
Commission replied that it was not felt that the states 
ments in Petitioner’s letter altered the situation, “and 
since you conclude that the Missouri River is not 
a navigable water of the United States at any point 
where these projects are located, it is presumed that 
you do not intend to apply for licenses under the Fed¬ 
eral Power Act.” (App. p. 1659.) 

No application having been filed, the Commission 
on July 27, 1943, issued an order to show cause di¬ 
rected to Petitioner, which, after listing the seven 
Missouri River developments, stated in paragraph 

(d): - ; 

“The Missouri River has been used and is 
suitable for use in its natural and improved con¬ 
dition for the transportation of persons and prop¬ 
erty in interstate commerce and is a navigable 
water of the United States.” (App. p. 13.) 

Paragraph (e) set forth that an application for li¬ 
cense for the Hebgen and Madison plants had been 



filed and that the issuance of such a license might 
affect the licensing of the seven Missouri River proj¬ 
ects. The order referred to the correspondence be¬ 
tween the Commission and Petitioner, stated that no 
license had been applied for, and concluded with the 
requirement that Petitioner show cause why it should 
not apply for licenses. (App. p. 14.) 

On August 3, 1943, the Commission issued a release 
relating to the issuance of the Order to Show Cause, 
in which release it stated: “The Missouri River is, of 
course, a navigable water of the United States.” 
(App. p. 1661.) Thereafter, Petitioner answered,: 
incorporating a request that the provisions of para¬ 
graph (e) be amplified (App. p. 18). On October 
5, 1943, the Commission issued an order amplifying 
and amending its Order to Show Cause by adding in 
paragraph (e) a statement that Hebgen and Madison 
were operated principally for the purpose of supply¬ 
ing water to each of the seven Missouri River plants 
and that Hebgen and Madison, together with the 
seven Missouri River plants, should be authorized as 
a complete unit of development. No other change 
was made in the Order (App. p. 20). On December 
14, 1943, Petitioner filed its answer to the order as 
amended (App. p. 22), denying that the Missouri 
River ever was used or suitable for use above Fort 
Benton, which is some thirty-two miles below Morony, 
the farthest downstream of Petitioner’s dams, and 
alleging that since the construction of the Fort Peck 
Dam the Missouri River had not been a navigable 
water of the United States above it. The answer 
further alleged that the jurisdiction of the Commis¬ 
sion was limited to navigable waters as defined in 
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Section 3(8) of the Federal Power Act; that the New 
River decision did not extend or enlarge that juris¬ 
diction; and that no part of the river in which any 
of the dams are located had ever been authorized by 
Congress for improvement by the United States or 
recommended to Congress for improvement after in¬ 
vestigation under its authority. The answer further 
alleged in paragraph 6 that the then pending applica¬ 
tion for license for Hebgen and Madison (Project 
1274) would be withdrawn before the answer was 
filed and that a new application would be filed for 
Madison only.. j 

Prior to filing the answer the Company filed a 
withdrawal of the application in Project 1274 and a 
new application for license has been filed for Madison 
alone (Project 1916). 

There the matter stood until September, 1946, 

i 

when the Commission ordered a hearing at Helena, 
Montana, on November 18, 1946. 

Meanwhile, Congress, by the Flood Control Act of 
December 22, 1944, c. 665, Sec. 9(a), 58 Stat. 887, 
891, adopted the Pick-Sloan Plan for five dams in 
the Missouri River below Fort Peck, the farthest 
downstream being the Gavin’s Point Dam near Yank¬ 
ton in southeastern South Dakota (App. p. 583). 
There is no provision for by-passing any of these 
dams for purposes of navigation. Construction of 
the Garrison Dam near Garrison, North Dakota, is 
now under way. j. 

On November 18, 1946, the opening day of t}ie 
hearing, Petitioner made a motion to dismiss the pro¬ 
ceeding on the ground that the Commission had pre¬ 
judged the issue of navigable waters of the United 



States and that Petitioner could not receive a fair and 
impartial trial before the Commission (App. pp. 36, 
153). The motion was referred to the Commission 
and was denied on December 5, 1946, two days before 
the hearing ended (App. p. 44). 

In his oral statement following the presentation of 
the motion to dismiss, the principal attorney for the 
Commission stated that not only would evidence be 
introduced on the issue of navigable waters of the 
United States, but also to show: (1) That even if 
the dams were not in such waters they, together with 
Hebgen and Madison, affected the navigable capacity 
of the River and the interests of interstate commerce 
below Fort Benton; and (2) that the Hebgen, Mad¬ 
ison, Canyon Ferry, Hauser and Holter projects oc¬ 
cupied lands of the United States; and (3) that 
all nine plants are operated as a unit and that if any 
of the plants are subject to license they must all be 
licensed together (App. pp. 172, 173). Petitioner's 
counsel immediately stated that the only issue raised 
by the pleadings was navigable waters of the United 
States (App. pp. 173, 174). Evidence was admitted 
over objection on all the issues mentioned by the prin¬ 
cipal attorney. The hearing was concluded Decem¬ 
ber 7, 1946. Thereafter, in accordance with the then 
governing rules, Petitioner filed a motion to reverse 
the Examiner's rulings on admission of evidence, 
which was overruled in part and sustained in part by 
the Commission (App. p. 49). After briefs were 
filed the Examiner rendered a decision. Exceptions 
were taken by both parties and after oral argument 
to the Commission, the Examiner's decision was 
wholly superseded by the Commission's Opinion and 




Order (App. p. 149). Petitioner’s application for 
rehearing was denied (App. p. 147), and Petitioner 
brought the matter before this Court by petition for 
review. 

Three Counties intervened and participated 
throughout the proceeding and presented certain evi¬ 
dence, but did not petition this Court for review. 

This is the background for the proceeding. The 
facts applicable to each issue will be further stated in 
connection with the argument on the issue to which 
they apply. ' ; 

STATUTES, REGULATIONS AND RULES 

The relevant parts of applicable statutes, regula¬ 
tions and rules referred to in this brief are set out ill 

i 

the Appendix to this brief. 

STATEMENT OF POINTS 

The points on which the Petitioner relies are: 

(1) The Commission erred in holding that any of 
Petitioner’s dams or developments is located in “navi¬ 
gable waters” as defined in Section 3(8) of the Act 
or in navigable waters of the United States. 

(2) The Commission erred in holding that the 
Missouri River above the Fort Peck Dam is a navi¬ 
gable water of the United States and a navigable 
water within the meaning of Section 3(8) of the Fed¬ 
eral Power Act. 

(3) The Commission erred in holding that not¬ 
withstanding interruptions by falls, shallows, and 
rapids compelling land carriage, the Missouri River 
was used in both its natural and improved condition 
for the transportation of persons and property in 
interstate commerce from its mouth to Stubbs Ferry, 
and was suitable for such use in both its natural and 
improved condition throughout its entire length. 

(4) The Commission erred in failing to hold that 
the authorization by Congress of the Fort Peck Dam 
and its construction constituted an abandonment of 
navigability above it. 





— 10 — 

(5) The Commission erred in failing to hold that 
the authorization by Congress of the dams covered 
by the Pick-Sloan Plan constituted an abandonment 
by Congress of navigability above them. 

(6) The Commission erred in holding that the 
Missouri River has been improved for navigation 
from its mouth to Stubbs Ferry, Montana. 

(7) The Commission erred in holding that the 
pleadings raise any issue as to occupancy of public 
lands.. 

(8) The Commission erred in holding that any 
of Petitioner’s developments (other than Madison for 
which an application for a Federal Power Commis¬ 
sion license is pending) occupies public or forest lands 
of the United States without a permit or valid exist¬ 
ing right of way. 

(9) The Commission erred in holding that the 
pleadings raise any issue as to obstruction of or effect 
on navigable capacity. 

(10) The Commission erred in holding that it has' 
any authority to require the taking of a license for 
any dam constructed prior to August 26, 1935, on 
the ground that it, or its operation, obstructs or af¬ 
fects navigable capacity, or that the interests of inter¬ 
state or foreign commerce would be affected. 

(11) The Commission erred in holding that the 
dams or operations of Petitioner, or any of them, ob¬ 
struct or affect navigable capacity of the Missouri 
River. 

(12) The Commission erred in holding that it has 
any authority to require that a development not 
otherwise required by the Act to be licensed can be 
subjected to a license because it is part of a complete 
integrated system or unit of development, even though 
one or more of the other developments were subject to 
license. 

(13) The Commission erred in holding that Pe¬ 
titioner does not have the authority necessary for the 
operation and maintenance of its Holter development. 

(14) The Commission erred in holding that Pe¬ 
titioner has no Federal permit or valid existing right 
of way for its Canyon Ferry development or for its 
Hauser development. 

(15) The Commission erred in holding that any 
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additional permit, right of way or license is required 
for any of the seven developments on the Missouri 
River or for the Hebgen development on the Madison 
River. * 

(16) The Commission erred in holding that it has 
any authority to question or determine the validity or 
existence of any permit or right of way in this pro¬ 
ceeding, to which proceeding neither the Secretary of 
the Interior nor the Secretary of Agriculture is a 
party. 

(17) The Commission erred in holding that there 
has been any transfer of any permit or right of way 
in contravention or violation of any applicable rule, 
regulation or statute. 

(18) The Commission erred in holding that in 
order to conserve and utilize the navigation and wa¬ 
ter-power resources of the region in which Peti¬ 
tioner’s nine Missouri-Madison developments are lo¬ 
cated it is appropriate, expedient and in the public 
interest to insure that none of those developments be 
operated and maintained in the future except under 
license issued in accordance with the terms and con¬ 
ditions of Part I of the Federal Power Act. 

(19) The Commission erred in holding that Sec¬ 
tion 4(g) of the Federal Power Act (U.S.C., Title 16, 
Section 797(g)) confers any authority on the Com¬ 
mission to require the taking of a license for a dam 
or development unless a license is required under Sec¬ 
tion 23(b) (U.S.C., Title 16, Section 817) of said 
Act. 

(20) The Commission erred in holding that Sec¬ 
tion 4(e) of the Act, (U.S.C., Title 16, Section 797 
(e)) confers any authority on the Commission to 
require the taking of a license for a dam or develop¬ 
ment. 

(21) The Commission erred in ordering that as 
to each and all of its Morony, Ryan, Rainbow, Black 
Eagle, Holter, Hauser, Canyon Ferry and Hebgen de¬ 
velopments, Petitioner shall file an application for 
license under the Federal Power Act for their con- ' 
tinued operation and maintenance. 

(22) The Commission erred in denying Petition¬ 
er’s Motion to Dismiss the Proceedings. 

(23) The Commission erred in denying Petition- 
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er’s Motion to Segregate Proceedings Into Three Sep¬ 
arate and Distinct Proceedings. 

(24) The Commission erred in making its Order 
on Motion to Reverse Rulings of Trial Examiner is¬ 
sued April 2, 1947, and in each of the findings and 
holdings therein, other than the matters contained in 
paragraphs A and 10 thereof. 

(25) The Commission erred in failing to hold and 
to take into account the fact that the burden of proof 
is upon the Commission. 

(26) The Commission erred in failing to make 
findings and to give its opinion substantially in accord 
with this Petitioner’s proposed findings numbered 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 23, 
24, 25 and 26, which proposed findings are set forth 
at page 1056 of the Joint Appendix. 

(27) The Commission erred in making its Order is¬ 
sued December 7, 1948, incorporating its Opinion No. 
170, a copy of which Order and Opinion is set forth 
at page 54 of the Joint Appendix, in each and every 
particular, and on each and every ground, and for 
each and every reason set forth in Petitioner’s Peti¬ 
tion and Application for. Rehearing, which is set forth 
at page 106 of the Joint Appendix. 

(28) The Commission erred in making its Order 
Denying Application for Rehearing issued February 
4, 1949, a copy of which Order is set forth at page 
147 of the Joint Appendix, in each and every par¬ 
ticular, and on each and every ground, and for each 
and every reason set forth in said Petition and Ap¬ 
plication for Rehearing. 

(29) The findings of the Commission on which 
each and both of said Orders are based are not sup¬ 
ported by substantial evidence, and are contrary to 
the evidence. 

(30) The Orders issued December 7, 1948, and 
February 4, 1949, are, and each of them is, contrary 
to law, and particularly the Federal Power Act. 

(31) The Order of the Commission issued De¬ 
cember 7, 1948, and the Order Denying Application 
for Rehearing issued by the Commission February 
4, 1949, operate and each of them operates to deprive 
Petitioner of its property and rights without due 
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process of law, in contravention of the Fifth Amend¬ 
ment to the Constitution of the United States. 

SUMMARY OF ARGUMENT 
/ The Pleadings and Issues 

The only issue mentioned in the preliminary cor-: 
respondence is whether any of Petitioner’s Missouri 
River plants is located in navigable waters of the 
United States. The Order to Show Cause gives no 
notice that the right of Petitioner to occupy public 
lands will be questioned and no notice that any claim 
will be made that Petitioner’s operations affect navi¬ 
gable capacity. It had always been the custom of 
the Commission in cases involving occupancy of public 
lands, including one such proceeding involving this 
Petitioner, to describe the lands and state that they 
were wrongfully occupied. In cases where effect on 
navigable capacity was involved, the Order to Show 
Cause had specifically so stated. 

On the first day of the hearing Commission counsel 
stated that evidence would be submitted on both of 
these issues. Petitioner consistently objected to evi- 

\ i 

dence on either issue on the ground that it was not 
within the issues raised by the pleadings. The Ex¬ 
aminer admitted the proffered evidence and the Com- 

i 

mission sustained him. 

i 

Such procedure is contrary to the rules of agency 
procedure laid down in court decisions and to the pro¬ 
visions of the Administrative Procedure Act, and, 
under the circumstances here involved, violates the 
Fifth Amendment to the Constitution. 

i 

The Evidence 

The Examiner admitted newspaper items and sim¬ 
ilar hearsay statements and documents to prove the 
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truth of the facts set forth in them. This was error. 
He also erroneously admitted as a “statement of po¬ 
sition” a letter from the Chief of Engineers written 
to the then Chairman of the Commission two days 
before the hearing closed in response to a request • 
from the Commission, expressing an opinion on the 
question of whether the Missouri River constituted 
navigable waters of the United States. 

The Commission not only affirmed the admission of 
the hearsay evidence, but, in contravention of its own 
rules, admitted the letter from the Chief of Engineers 
as evidence. The rule against hearsay is not a 
“technical rule of evidence.” It is a vitally substantial 
one. 

The Examiner and the Commission both applied 
rules which might be permissible in a preliminary 
investigation under Section 4(g) of the Federal Pow¬ 
er Act, but which are not applicable to a hearing 
under Section 23(b). The failure to distinguish be¬ 
tween the two types of proceedings has deprived 
Petitioner of a fair hearing. 

Since the effect of a license under the Act is to 
subject the properties covered by it to being taken 
over by the Government at its option at the expiration 
of the license period for less than their fair value, the 
admission of this type of evidence is a further viola¬ 
tion of the due process clause of the Constitution. 

Navigable Waters of the United States 

The jurisdiction of the Commission with respect to 

navigable waters is not as broad as the power of Con- * 
gress under the Commerce Clause and is limited to 
Navigable waters” as defined in Section 3(8) of the 
Federal Power Act. 



This definition was adopted by Congress in 1920 
as part of the Federal Water Power Act, and was not 
changed by the 1935 amendments, which became the - 
Federal Power Act. In adopting this definition, 
Congress clearly evidenced its intention to limit it so 
as to include only waters which would constitute, 
navigable waters of the United States under 
the court decisions up to that time, that is, that it 
should include only streams which furnish, by them¬ 
selves or in connection with other waters, a continued 

• i 

highway over which useful commerce of a substantial 
and permanent character is or can be carried on in 
the customary modes in which such commerce is con¬ 
ducted by water, including only such falls, shallows 
and rapids compelling land carriage as interrupted 
but did not terminate such use. With respect to such 
interruptions, Congress intended to include only such 
as were found in The Montello, which embarrassed 
but did not destroy or even much arrest use of the 
river for through navigation. 

No such situation is presented here. The seven de¬ 
velopments in question are all located above Fort Ben¬ 
ton, Montana, which was the head of historic naviga¬ 
tion by river steamer from 1860 to 1887. In the 49 
miles immediately above Fort Benton the river falls 
about 694 feet. It is in the upper 17 miles of this 
reach that the four Great Falls plants of Petitioner 
are located. In this 17 miles are two sheer falls of 
25 feet each, one of 37 feet, one of 73 feet, and nu¬ 
merous smaller falls. 

This 49-mile reach, which extends from Fort Ben- 

% 

ton to the mouth of Sun River, just above the. City of 
Great Falls, completely terminated commerce on the. 
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river at Fort Benton. The immense quantities of 
freight and the thousands of passengers destined for 
points on the river above the falls left the river at 
Fort Benton and were carried to their destinations by 
wagon train over rough and dangerous roads. The 
fact that they did not even attempt to proceed beyond 
Fort Benton on the river or to portage around the 
falls and return to the river above establishes beyond 
question that the river above Fort Benton never was 
suitable for use for the transportation of persons or 
property in interstate or foreign commerce. The 
Army Engineers for over thirty years consistently 
reported that the river from Fort Benton to Sun River 
was unnavigable and was not susceptible of improve¬ 
ment for navigation. 

There is no evidence of any attempt to make com¬ 
mercial use of the river by portage of any freight or 
cargo around the falls in either direction, nor of pas¬ 
sengers in an upstream direction. There is no sub¬ 
stantial evidence of any such attempt to portage pas¬ 
sengers downstream around the falls. What “evi¬ 
dence” there is relates only to the Fall of 1866 and 
one instance in September, 1867, and this is discred¬ 
ited by other evidence. 

The “Long Pool” is a fifty-mile reach immediately 
above the City of Great Falls in which the average 
slope is about 5/10ths of a foot per mile. Except for 
the Lewis and Clark expedition in 1805, the only up¬ 
stream trips of any kind at any time above the Long 
Pool were a trip in 1887 from Great Falls to the Gates 
of the Mountains, a distance of 112 miles, the trip 
being made in the Rose of Helena, a steam launch 
drawing 18 inches of water, and a trip in 1892 by the 
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same launch from the Town of Craig to the Gates of 
the Mountains, a distance of 29 miles. The latter 
trip took three weeks, while the owner waited for the 
Bear Tooth Rapids to become passable. No' freight 
or passengers were carried by the Rose on either of 
these trips, both of which were made during Spring 
high water periods. 

The use of the river above Great Falls was very 
limited and was purely local. Traffic on the Long 
Pool did not commence until after navigation in the 
river below Fort Benton had ceased and it had no 
connection with or significance in interstate com¬ 


merce. 

Logging above Great Falls never was substantial 

• _ i 

and was limited to occasional local use starting not 
over one hundred miles above the falls and terminat¬ 
ing at the City of Great Falls. Logging or lumbering 
through the falls section was impossible. 

There simply was no interstate commerce carried 
on by water above Fort Benton. Attempts at even 
local commerce above the falls were short-lived and 
were confined to excursions at the Gates of the Moun¬ 


tains near Helena, where the “Rose” carried picnick¬ 
ers six or seven miles downstream and back, and to 
limited local use on the lower end of the Long Pool. 

This leaves for consideration only the part of Sec¬ 
tion 3(8) which refers to improvement. Congress 
never authorized the improvement of the river above 
Fort Benton, nor was it ever recommended for im¬ 
provement after investigation under authority of 
Congress. Starting in 1868 the Chief of Engineers 
reported annually on the Missouri River. Whenever 
the river above Fort Benton was mentioned the report 
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was that the reach from Fort Benton to the mouth of 
Sun River-was unnavigable and not susceptible of 
improvement No work was ever done or projected 
for this 49-mile reach. An attempt to improve the 
Long Pool for local commerce, several years after 
navigation to Fort Benton had ceased, was unsuccess¬ 
ful and was abandoned. 

There never was a project for the continuous im¬ 
provement of the Missouri River. 

The Fort Peck Dam 

Although Fort Benton was the head of historic 
navigation, the construction of Fort Peck Dam, some 
330 miles downstream from Fort Benton, and some 
180 miles above the Montana-Dakota state line, has 
terminated interstate navigability at that point. The 
Act of Congress authorizing the dam specifically pro¬ 
vided that it should be constructed in accordance with 
the plans and subject to the conditions set forth in 
House Document 238, 73rd Congress, 2nd Session. 

That document is an exhaustive report by the Corps 
of Engineers on the Missouri river. The fundamen¬ 
tal question was whether a storage reservoir should 
be built at Fort Peck to furnish water for a 6-foot 
channel below Sioux City, Iowa, which would render 
the river above Fort Peck unnavigable or whether a 
series of locks and dams should be built above Sioux 
City, rendering that section navigable but precluding 
the construction of Fort Peck reservoir, or any sim¬ 
ilar reservoir on the Missouri River. 

The Chief of Engineers, after considering the re¬ 
port of the District Engineer and the advisory reports 
of other officers and boards, made the final decision. 
His report states positively that the projected plan 
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for navigation improvements above Sioux City could 
not possibly be justified. He recommended unequivo¬ 
cally the construction of Fort Peck reservoir to a ca¬ 
pacity sufficient to provide a 9-foot open channel below 
Sioux City. Such a 9-foot project below Sioux City 
has now been adopted. Fort Peck Dam was con¬ 
structed. 

The report placed the alternatives clearly before 
Congress. By authorizing the construction and speci¬ 
fying that it be in accordance with the plans and 
subject to the conditions set forth in House Document 
238, Congress necessarily abandoned the river above 
Fort Peck so far as interstate navigation is concerned. 

This abandonment was reaffirmed by the authori¬ 
zation by Congress of the Pick-Sloan Plan. Not only 
does the plan make no provision for navigation above 

i 

Sioux City, Iowa, but it provides for five dams be¬ 
tween Garrison, North Dakota, and Yankton, South' 

i 

Dakota, none of which has any provision for by-pass¬ 
ing it with boats or cargo. As dams are constructed 
the head of through navigation will be pushed pro¬ 
gressively downstream. 

By the Rivers and Harbors Act of March 2, 1945, 
Congress provided that the use for navigation of 
waters arising in States lying wholly or partly west 
of the 98th meridian (including all that part of the 
Missouri River here under consideration) should not 
conflict with any beneficial consumptive use in such 

i. 

States, thereby spelling out the policy of Congress as 
to use of the Missouri River above Yankton, South 
Dakota. 

• I' 

Authority to Occupy Public Lauds 

No issue as to occupancy of public lands was raised 

i 

i 

* ' i 
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by the pleadings in this case. An order of the Com¬ 
mission based on this issue is contrary to law. This 
position has been consistently maintained by Petition¬ 
er throughout this proceeding and is not waived by 
making this argument. 

It is conceded by the Commission that no public 
lands are occupied by any of the four Great Falls 
plants—Morony, Ryan, Rainbow and Black Eagle. 

The Commission acknowledges that Petitioner has 
authority to occupy public lands at its Holter de¬ 
velopment under the Joint . Final Power Permit 
granted April 22, 1920. 

Petitioner has applied for a Federal Power Com¬ 
mission license covering its Madison Development. 

Petitioner has valid and sufficient authority to 
occupy the lands of the United States affected by its 
other three developments on the Missouri and Mad¬ 
ison Rivers as follows: 

Hauser—Right of way granted by the Secretary of 
the Interior January 19, 1907, and a Special Privilege 
Agreement granted by the Department of Agricul¬ 
ture, Forest Service, on March 23, 1907. 

Canyon Ferry—Act of Congress of June 3, 1896 
C. 314 (29 Stat. 202, 232) and right of way granted 
by the Secretary of the Interior April 15, 1905. 

Hebgen—Final Power Permit granted by the Sec¬ 
retary of Agriculture October 12, 1914. 

The Commission contends that Petitioner does not 
hold the Departmental authorizations because of al¬ 
leged transfers in 1912 in the case of Hauser and 
Canyon Ferry and in 1934 in the case of Hebgen, which 
the Commission claims were in violation of regulations 
of the issuing departments. The regulations pre- 
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scribed conditions for transfer to a new permittee. 
The claimed “transfers” consisted of a merger and 
consolidation in 1912 and the dissolution of a wholly- 
owned subsidiary in 1934. 

There was no transfer to a new permittee in any 
instance in violation of the above authorizations, the 
Act of February 15, 1901, or the applicable regula¬ 
tions thereunder. Even if there had been a violation, 
it would only constitute a ground for revocation in 
the discretion of the Secretary issuing the permit ol* 
right of way. 

The evidence in this case shows, without dispute, 
that none of said permits or rights of way has been 
cancelled, terminated or revoked by the issuing de¬ 
partment. Annual rentals have been regularly paid 
by Petitioner and the issuing departments have con¬ 
sistently recognized Petitioner as the holder of suc}i 
authorizations. ' 

The permits and rights of way held by Petitioner 
were validly issued under proper authority long prior 
to the enactment of the Federal Water Power Act of 
1920, and have been in effect for periods of from 
thirty-five to forty-four years. Such rights are spe¬ 
cifically protected and preserved by Section 23(a) of 
the Federal Power Act. 

The Commission has no authority or jurisdiction 
to revoke permits or rights of way or to challenge 
the validity of such authorizations. 

Effect on Navigable Capacity 

This issue is not raised by the pleadings. Evidence 
on this issue was improperly received. Objection on 
this ground was made by Petitioner at all times in 
this proceeding and is not here waived. 






Section 4(g) does not give the Commission any 
authority to require Petitioner to take a license. 
The powers given the Commission under this Section 
are purely investigational or inquisitory. They are 
simply preliminary and the Commission’s authority 
under Section 4(g) was exhausted when it issued the 
Order to Show Cause. 

If Section 4(g) gave the Commission the powers 
which it now claims under it, Section 23(b) would be 
superfluous and would never have been enacted at the 
same time that Section 4(g) was added. If such an 
interpretation were placed on Section 4(g), no mean¬ 
ing whatever could be attributed to Section 23(b). 
Section 23(b) gives the Commission no authority 
whatever as to dams constructed prior to 1935 on the 
ground that they affect navigable capacity. All of 
Petitioner’s dams here in question were constructed 
and in operation by 1930. Section 23(b) is the only 
provision of the Federal Power Act under which the 
Commission can require the taking of a license. 

At various times throughout the proceeding it has 
been claimed that the Commission can enforce the 
Rivers and Harbors Act of March 3, 1899. No such 
authority is found in the Federal Power Act and the 
1899 Act provides for enforcement by injunction or 
prosecution. That remedy is exclusive under that 
Act 

The evidence in any event establishes that there is 
no violation of the 1899 Act, as it shows clearly that 
there is no navigation above Fort Peck Dam and that 
dam wipes out any possible effect of regulation by 
Petitioner. It would be impossible for Petitioner to 
affect navigable capacity where interstate navigation 
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presently exists or could exist, and unless such inter¬ 
ference is shown, there is no violation of the 1899 Act 

Conclusion 

For all of the reasons set forth above, the Com¬ 
mission erred in ordering Petitioner to apply for li¬ 
censes for its seven hydroelectric developments on the 
Missouri River and its Hebgen reservoir on the Mad¬ 
ison River. 

ARGUMENT 
The Pleadings and Issues 

Neither the preliminary correspondence nor the 
Order to Show Cause, as amplified and amended, gave 
Petitioner any notice that any issue would be con¬ 
sidered other than whether Petitioners seven Mis¬ 
souri River developments are in navigable waters of 
the United States. There was no suggestion that the 
rights of Petitioner to occupy public lands at Holter, 
Hauser, Canyon Ferry, Madison or Hebgen would be 
questioned, nor that the effect of its operations on 
navigable capacity would be investigated. 

In proceedings where occupancy of public lands was 
an issue, it has been the custom of the Commission 
to describe specifically in the Order to Show Cause 
the lands occupied and to set forth that they were un¬ 
lawfully occupied. One such proceeding had been 
brought against Petitioner’s Thompson Falls plant 
on the‘Clark Fork of the Columbia River in West¬ 
ern Montana in Docket IT-5505. The Order to 
Show Cause in that proceeding was so drawn. The 
same practice was followed in a similar proceeding 
against the Washington Water Power Company in 
Docket IT-5831, commenced a short time before the 
present proceeding. 
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Similarly, where effect on navigable capacity was in 
issue, the practice was to allege such effect directly 
and unequivocally. This was done in the Bellows 
Falls case, Docket IT-5584, and in the Aluminum 
Company cases, Docket Nos. 5696, 5697 and 5698. 

Nevertheless, although the preliminary correspond¬ 
ence and the Order to Show Cause in this case referred 
only to navigable waters of the United States, Com¬ 
mission counsel at the opening of the hearing an¬ 
nounced that in addition to offering evidence on navi¬ 
gable waters of the United States, they would also at¬ 
tempt to show that even if the dams were not in navi¬ 
gable waters of the United States, the seven Missouri 
River plants and the two Madison River plants af¬ 
fected the navigable capacity and the interests of 
interstate commerce below Fort Benton; that Heb- 
gen, Madison, Canyon Ferry, Hauser and Holter oc¬ 
cupied public lands; and that all nine plants were 
operated as a unit and that if any were subject to 
license all must be licensed together (App. pp. 172, 
173). 

Evidence on all of these issues was erroneously ad¬ 
mitted over the repeated objections of Petitioner. 
The Commission has held not only that the Missouri 
River plants are in navigable waters of the United 
States (App. p. 103), but also that the Helena plants 
and Hebgen and Madison occupy public lands illegally 
(App. pp. 103, 104), and that operation of all nine 
plants affects navigable capacity of the River at and 
below Fort Benton (App. p. 104). 

While the Commission holds that the nine develop¬ 
ments are operated and maintained as a single inte¬ 
grated unit of development (App. p. 104), it does not 
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appear to rely on this as a basis for requiring an ap¬ 
plication for license. We shall not, therefore, discuss 
this issue further. 

i 

Prior to the statement by Commission Counsel as 
to the scope of the evidence to be offered, Petitioner 
had made a motion to dismiss the proceedings on the 
grounds: (1) That the Commission had, by its 
preliminary correspondence, its Release of August 3, 
1943, and by the recitations in the Order to Show 
Cause, predetermined and prejudged the issue of 
navigable waters (App. pp. 38, 155); and (2) that 
Petitioner could not have a fair and impartial trial 
before the Commission (App. p. 41); and (3) that 

proceeding under those circumstances would be a 

• | 

violation of the due process clause, because if the 

i * 

plants were licensed they would be subject to re¬ 
capture. (App. p. 41). 

Following Commission Counsel’s statement, Peti¬ 
tioner filed a motion to segregate the proceeding into 
three separate proceedings (App. pp. 29, 190). Both 
of these motions were denied by the Commission two 
days before the hearing ended (App. pp. 44, 47). 

The Commission’s presentation opened with evi¬ 
dence as to occupancy of public lands, an issue which 

i. 

was first announced on the same morning the evi- 

i 

dence was offered. 

Such procedure is contrary to the provisions of Sec¬ 
tion 5(a) of the Administrative Procedure Act (Act 
of June 11, 1946, c. 324, U.S.C., Title 5, Sec. 1004 
(a)) that persons entitled to notice of an agency 
hearing shall be timely advised of the matters of fact 
and law asserted. It is quibbling to say that because 
the Order to Show Cause was issued prior to the 
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enactment of the Administrative Procedure Act, no 
notice of the issues was required. That Act merely 
states the minimum requirements of fair play. It 
is, as Senator McCarran stated, “intended as a guide 
to him who seeks fair play and equal rights under 
law, as well as to those invested with executive autho¬ 
rity” (Foreword, Senate Document No. 248, 79th 
Cong., 2nd Session). 

The Evidence 

Admissibility 

The Federal Power Act provides that in proceed¬ 
ings before the Commission the “technical rules of 
evidence” need not be applied (Section 308(b)). 
The Examiner in this case interpreted that to mean 
that the ordinary rules of evidence could be dispensed 
with, ruling repeatedly that objections to inadmissible 
evidence, such as newspaper clippings, went to the 
weight of the evidence only. The Commission sus¬ 
tained these rulings. 

The result is a record in which evidence and inad¬ 
missible matter is so interwoven that no one can tell 
what was considered by the Commission, what, if 

i 

anything, was disregarded and what was “weighed.’ ’ 

The Administrative Procedure Act provides in Sec¬ 
tion (7c) that no order shall be issued except as sup¬ 
ported by relevant, reliable and probative evidence. 
The Senate Judiciary Committee print of the bill and 
the Final Report of the Attorney General both stated 
that while in practice before agencies, evidence which 
is admissible under the “common law” rules of evi¬ 
dence for jury trials should not be required, basic 
principles governing evidence before administrative 
tribunals should be adopted, and that the language of 
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the Act requiring relevant, reliable and probative 
evidence is the standard adopted by the courts. (Sen¬ 
ate Document No. 248, 79th Congress, 2nd Session, 
Page 30.) Any reference to the applicability of the 
Administrative Procedure Act to this proceeding has 
been shrugged off apparently on the ground that 
Section 7 did not take effect until December 11, 1946, 
four days after the hearing ended. 

This, of course, amounts to saying that relevant, 
reliable and probative evidence is not required to 
subject the property of this Petitioner to “recapture,” 
that is, to being taken over by the Government under 
Section 14 of the Federal Power Act. 

The provisions of Section 14 give the United States 
what amounts to an option to take over the property 
subject to license upon the expiration of the license 
period, which, under the practice of the Commission, 
would be 1979, on payment to the licensee of its “net 
investment * * *, not to exceed the fair value. of the 
property taken.” It is obvious that under the quoted 
language Petitioner’s property could be taken over by 
the Government at less than its fair value. Surely 
no property should be subjected to such taking except 
upon relevant, reliable and probative evidence. 

Reference to two Exhibits will amply demonstrate 
that the evidence relied upon by the Commission does 
not meet those requirements. 

Exhibit No. 21 is a mass of newspaper clippings. 
They consist chiefly of predictions of navigation 
which never came to pass. They contain gross in¬ 
accuracies even as to physical, geographical facts, 
which were pointed out at the hearing. ' ; 

It is established, without authority to the contrary, 
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that newspaper clippings are hearsay and are not ad¬ 
missible as evidence of the facts stated in them. 

2 Jones on Evidence, (4th Ed., 1938), Sec. 
582, p. 1103. 

VII Wigmore on Evidence (3rd Ed., 1940), 
Sec. 2150, p. 608. 

32 C.J.S., Section 726, p. 632. 

20 American Jurisprudence, Sec. 964, p. 812. 

Wolf v. Drew, 94 Cal. A. 449; 271 Pac. 346 
on 347. 

Green v. Ashland Water Co., 101 Wis. 258, 
77 NW 722, 727. 

Haralambo’s Executor v. Christopher, 231 Ky. 
550, 21 SW (2d) 983 on 985. 

Throughout the hearing the Examiner did exclude 
clippings and similar instruments less than fifty 
years old. For example, on that ground alone he 
excluded the last six pages of Exhibit 21 as offered. 
(App. p. 896.) The only apparent basis for so rul¬ 
ing would be the ancient document rule, but that rule 
is not applicable. The newspaper clippings, not be¬ 
ing admissible themselves, cannot be made admissible 
by the rule as to ancient documents. 

22 C. J., p. 946, n. 71. 

32 C.J.S., Sec. 744, p. 661. 

Cooper v. Williamson, 191 Ky. 213, 229 SW 
707 on 709. 

Aiken v. McMillan, 213 Ala. 494, 106 So. 150 
on 156. 

Prince v. Prince, 188 Ala. 559, 66 So. 27 on 
28. 

King v. Watkins, 98 F. 913 on 917. 

General Wheelers Letter 

The error with reference to Exhibit 21 and similar 
exhibits is further compounded when Exhibit 177 
(App. p. 1648) is considered. 
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In the closing moments of the hearing, counsel for 
the Commission offered as Exhibit 177 a letter from 
the Chief of Engineers to the then Chairman of the 
Federal Power Commission, dated December 5, 1946, 
two days before the hearing ended, to the effect that 
it is the position of the Corps of Engineers that the 
Misouri River from Stubbs Ferry, Montana (15 miles 
east of Helena) to its mouth is a navigable water of 
the United States and that the construction of Fort 
Peck t)am does not affect the jurisdiction of the War 
Department with respect to the navigable status of 
the river above that dam. (App. p. 1037.) 

Vigorous and timely objection was made by Com¬ 
pany counsel to the introduction of such a statement 
secured during the hearing at the specif ic request of 
the Commission for the specfic purpose of being used 
in the hearing and expressing an opinion on matters 
of law as to which not even a judge or lawyer would 
be permitted to testify. (App. pp. 1037-1041.) 
Such a letter is clearly inadmissible. (U.S. v. Block, 
160 F. (2d) 604, 607.) 

The Examiner refused to admit it as evidence 
(App. p. 1039), but did admit it as “a statement of 
position,” in which ruling counsel for the Commission 
concurred (App. p. 1040). Company counsel, never 
having heard of such a concept in a trial involving 
property rights, inquired as to the effect. The Trial 
Examiner stated: “That does not make anything evi¬ 
dence.” (App. p. 1039). Company counsel stated 
that it would have the same effect. The Examiner 

i 

stated it was far from having the same effect (App. 
p. 1039). He stated that it was admitted “as a state¬ 
ment of position, and for that purpose, as a state- 
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ment of position, it does not bind anybody by any con¬ 
clusions, and does not make any such conclusions 
which the document contains evidence.” (App. p. 
1039.) 

Rule 28 of the Commission’s rules then provided that 
any objections to rulings of the Presiding Officer 
during the course of the hearing which are not laid 
before the Commission by filing a written Motion to 
reverse the rulings shall be deemed waived. 

Commission counsel did not file any such Motion. 
Company counsel filed a Motion objecting, among 
many other things, to the Examiner’s ruling on Ex¬ 
hibit 177. In spite of the fact that Commission coun¬ 
sel did not file a Motion objecting to the ruling on 
that Exhibit, the Commission, in its Order on the 
Company’s Motion, ordered Exhibit 177 received in 
evidence (App. p. 52.) Not only is this a flagrant 
disregard of its own rules, but the statement which 
the Commission counsel had agreed was not evidence 
has now become evidence. 

Hearing vs. Investigation 

The rulings of the Examiner and of the Commis¬ 
sion on the newspaper clippings and other similar 
exhibits, such as exhibits 18 and 29, and on exhibit 
177, can only be explained by a failure to differenti¬ 
ate between a “hearing,” which is the proceeding now 
before this Court, and an “investigation” by the Com¬ 
mission as a basis for determining whether to issue 
an Order to Show Cause. 

Congress was careful to distinguish between a 
hearing and an investigation . 

Section 4 (g) of the Federal Power act authorizes the 
Commission on its own Motion, to order an investiga- 
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tion of an electric power plant and to issue an appro¬ 
priate order. 

On December 23, 1937, the Commission, under 
Docket No. IT-5501, instituted such an investigation 
as to the dams here in question (App. p. 59) and the 
Order to Show Cause in this proceeding resulted from 
that investigation . 

The issuance of the Order to Show Cause ter¬ 
minated the investigatory phase of the matter and set 
the stage for the hearing. Since the Company had 
no right to be heard in the investigation, and since 
the Order to Show Cause was preliminary only, up to 
that time there was nothing to prevent the Commis¬ 
sion from considering such evidence as it might see 
fit. . | 

Section 307(a) of the Federal Power Act provides 
that the Commission may investigate whether anyone 
is violating or about to violate any provision of the Act, 
and may, in such investigation, permit any person 
“to file with it a statement in writing under oath or 
otherwise, as it shall determine.” Exhibit 177 is 
such a statement. 

In the very next Section, 308(a), Congress pro- 

. i 

vided for a hearing and then provided that in a hear¬ 
ing the “technical rules” of evidence need not be 
applied. 

The Commission’s rules purport to recognize the 
same distinction. Thus, Section 02.1(b) of its rules; 
provides that investigations pursuant to Section 4(g) ; 
of the Act are conducted by the Staff of the Commis- 
sion and “Whenever it appears from such investiga¬ 
tion that a license is required, the owner of the proj¬ 
ect may be so informed by the Secretary.” 
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Upon completion of the investigation in Docket No. 
IT-5501, the Secretary did notify the Company by 
letter dated March 25, 1942, that licenses were re¬ 
quired (App. p. 59). 

Rule 02.1 (b) continues that if an application for li¬ 
cense is not filed an Order to Show Cause may be 
issued and a hearing held. 

This procedure was followed in this case (App. p. 
60). 

In its Order on Motion to Reverse Rulings of the 
Trial Examiner, the Commission gave clear proof of 
its failure to observe the fundamental distinction be¬ 
tween a hearing and an investigation , for it ruled 
that “this proceeding is an investigation * * 
(App. p. 50.) 

The Courts have uniformly recognized the distinc¬ 
tion between a hearing and an investigation; they 
have also held uniformly that the rule against hearsay 
is not a “technical rule of evidence.” In the New 
River Case the Circuit Court in 1939 held that in the 
investigation stage the Commission might consider evi¬ 
dence not called to the attention of the Company, 
but stated: 

“The reasonable assumption would seem to be 
that the procedure followed was adopted as ap¬ 
propriate to an ‘investigation’ by the Commission, 
rather than a ‘hearing’ with the legal implica¬ 
tions thereof. See Norwegian Nitrogen Products 
Company v. United States, 288 U.S. 294, 317, 
53 S. Ct. 350, 77 L. Ed. 796.” 

U.S. v. Appalachian Electric Power Co., 107 
Fed. (2d) 769 at 792. 

In Englebretson v. Industrial Accident Commis¬ 
sion, 170 Ccd. 793, 151 Pac. 121, the Supreme Court 
of California, considering a Workmen’s Compensa- 




tion Statute which provided that the Commission 
should not be bound by “the techincal rules of evi¬ 
dence”, held that the Commission could not rely on 
hearsay, saying on page 1#2: 

“We cannot agree to the proposition that the 
rule against the admission of hearsay evidence 
as proof of a fact is a mere technical rule of evi-j 
dence.” 

The Supreme Court of Colorado, considering a 
similar statute in Olson-Hall v. Industrial Commis¬ 
sion of Colorado, 71 Colo. 228, 205 Pac. 527, said on 
page 528: 

“It is true that the Workmens Compensation 
Statutes of most of the states provide that In¬ 
dustrial Commissions shall reach their conclu¬ 
sions without regard to technical rules of evi¬ 
dence. It is manifest, however, that the rule 
against hearsay is not technical, but vitally sub¬ 
stantial, and may not properly be disregarded 
under such statutory provisions without grave 
danger of collusion, imposition and injustice. 

* * * yy 

To the same effect is the decision of the United 
States Supreme Court in Consolidated Edison Com¬ 
pany v. NLRB, 305 U.S. 197, 59 S. CL 206, 88 L. 
Ed. 126. The statute provided that “the rules of 
evidence prevailing in courts of law and equity shall 
not be controlling.” The Court held, on page 230: 

“Mere uncorroborated hearsay or rumor does 
not constitute substantial evidence.” 

i 

Due Process 

The Commission’s order that the Company apply 
for a license, based as it is on inadmissible evidence, 
and carrying with it the statutory condition that the 
United States may upon expiration of the license 






take over the licensed plants at less than their fair 
value, is a denial of due process. 

In Norwegian Nitrogen Products Company v. U.S., 
288 US. 2W, 818 , 319 , 58 S. Ct. 850 f 77 L. Ed. 796 , 
the Supreme Court, after pointing out that a recom¬ 
mendation by the Tariff Commission to the President 
or to* Congress did not require a hearing, stated that 
the situation is very different where orders are di¬ 
rected to public service corporations limiting their 
powers, and concluded. 

“They may be challenged in the courts if the 
effect is to reduce the charges to the point of 
confiscation. * * *. They may be challenged for 
other reasons when they are without evidence 
supporting them and are merely arbitrary edicts. 
* * *. The ‘hearing’ that such commissions are 
to give must be adapted to the consequences that 
are to follow to the attack and the review to which 
their orders will be subject” 

To the same effect is Market Street Railway Co. v. 
Railroad Commission of California, 324 U.S. 548, 
562, 65 S. Ct 770, 89 L. Ed. 1171. 

The Administrative Procedure Act specifically pro¬ 
vides that: “no sanction shall be imposed * * * except 
* * * as supported by and in accordance with the 
reliable, probative, and substantial evidence,” 
(U.S.C., Title 5, Sec. 1006(c)), and defines “sanc¬ 
tion” as including the requirement that a license be 
taken (Sec. 1001(f)). 

The sanction in this case was improperly imposed. 
The result of the Commission’s erroneous rulings 
on the pleadings and on the evidence is that Petitioner 
has been deprived of the following rights guaranteed 
it by established legal principles, by the Administra¬ 
tive Procedure Act and by the Constitution: 


(1) Timely notice of the matters of law and fact 
asserted. 

(2) Limitation of evidence to relevant, reliable 
and probative evidence. 

(3) Due process of law. 

Burden of Proof 

Before passing to a discussion of the merits, we call 
attention to the fact that the burden of proof is on j 
the Commission. The Administrative Procedure Act 

i 

provides that the burden of proof is on the proponent 
of a rule or order (U.S.C., Title 5, Sec. 1006(c)), 
which, in this case, is the Commission. 

NAVIGABLE WATERS OF THE UNITED STATES 

i 

The approach of the Commission to and its treat¬ 
ment of the question of “navigable waters” presents 
a striking example of disregard by the Commission 
of the plain meaning of the language of the Federal 
Power Act, and of the intention of Congress in adopt¬ 
ing the definition of “navigable waters” in the Act, 
as that intention is clearly stated in the committee 
reports and in the statements on the floor of Con¬ 
gress by those in charge of the Bill. 

For that meaning and for that intention, the Com- 

i 

mission has substituted a construction that its powers 
with respect to such waters are as broad as the powers 
of Congress under the Commerce Clause with respect 
thereto; and, further, that in the exercise of those 

i 

powers it can make and enforce any order which it 
may deem desirable in connection with any investi¬ 
gation undertaken by it under its inquisitorial powers. 

Petitioner has consistently maintained that the 
clear meaning of the language of the definition, and 
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the intention of Congress as shown in the legislative 
proceedings leading up to the adoption of the federal 
Water Power Act are controlling, and are the limits 
of the Commission’s authority. 

At the time of the hearing in this case in December, 
1946, there were no cases in point 

On November 22, 1948, this court in Border Pipe 

Line Co. v. F.P.C., _App. D.C., _, 171 Fed. 

(2d) 149, held that under the Natural Gas Act the 
plain meaning of the statute must be given effect and 
that if the Commission felt the real intent and pur¬ 
pose of the statute was broader or different from its 
terms, it should go to Congress to get appropriate 
legislation. 

On January 6, 1949, the Circuit Court for the 
Third Circuit in F.P.C. v. Panhandle Eastern Pipe 
Line Co., 172 Fed. (2d) 57, 61, held that while under 
the Natural Gas Act the Commission had broad in¬ 
vestigatory powers, Congress had clearly and inten¬ 
tionally drawn a line limiting its regulatory powers. 

On February 14, 1949, this Court in East Ohio 

Gas Co. v. F.P.C.,_App. D.C., _, 173 Fed. 

(2d) 429, held that no action of either party can con¬ 
fer jurisdiction on the Commission where Congress 
has laid down the jurisdictional limits “beyond which 
the Commission shall not trespass.” 

On June 20, 1949, the United States Supreme Court 
affirmed the decision of the Circuit Court in the Pan¬ 
handle case. The Supreme Court decision is report¬ 
ed in Vol. 93, Law Ed. Advance Opinions, on page 
1251, 69 S.Ct. Adv. Opinions, p. 1251. 

In that decision the Supreme Court laid down the 
following controlling principles: 
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1. The powers of the Federal Power Co mm ission 
under the Natural Gas Act are narrower than the 
power of Congress. 

2. The power to investigate does not imply power 
to make any order which the Commission may deem 
appropriate as a result of the investigation. 

3. The Act determines the authority and does so 
in the light of the situation at the time. 

4. The natural and clear meaning of the language 
is controlling. 

5. If the Commission desires to have its powers 
expanded, it should get appropriate legislation from 
Congress. 

Although each of these cases involves the Natural 
Gas Act, the principles laid down in them are directly 
applicable to the situation presented by the instant 
case. 

Section 3 (8) 

Section 8 (8) of the Federal Power Act defines 
“navigable waters” as follows: 

“ ‘Navigable waters’ means those parts of 
streams or other bodies of water over which Con¬ 
gress has jurisdiction under its authority to regu¬ 
late commerce with foreign nations and among 
the several States, and which either in their 
natural or improved condition notwithstanding 
interruptions between the navigable parts of 
such streams or waters by falls, shallows, or 
rapids compelling land. carriage, are used or 
suitable for use for the transportation of per¬ 
sons or property in interstate or foreign com¬ 
merce, including therein all such interrupting 
falls, shallows, or rapids, together with such 
other parts of streams as shall have been author¬ 
ized by Congress for improvement by the United 
States or shall have been recommended to Con- 




gress for such improvement after investigation 
under its authority.” 

It is apparent from the language used by Congress 
that the definition is not as broad as the power of 
Congress with respect to streams under the Com¬ 
merce Clause. Had Congress intended to grant 
powers co-extensive with its own, it would have 
stopped after the words “among the several States,” 
so that the definition would have read: 

“ ‘Navigable waters’ means those parts of 
streams or other bodies of water over which Con¬ 
gress has jurisdiction under its authority to regu¬ 
late commerce with foreign nations and among 
the several States,” 

or it would have omitted the definition altogether, 
leaving the determination of the meaning of “navig¬ 
able waters” to the courts. 

In the course of the congressional proceedings lead¬ 
ing up to the adoption of the definition, both of these 
possibilities were considered by Congress and both 
were rejected, and Congress decided to adopt a de¬ 
finition of navigable waters which was no broader 
than the definition adopted by the courts up to that 
time, which was 1920. 

As the definition shows on its face, Congress 
limited the definition to streams over which it had 
jurisdiction and which were, in spite, of interrupting 
falls, shallows and rapids, used or suitable for use 
in the transportation of persons or property in in¬ 
terstate commerce. 

Congress also included in the definition parts of 
streams authorized by Congress for improvement by 
the United States or recommended to Congress for 


\ i 

such improvement after investigation under its au¬ 
thority. 

The definition must, as the Supreme Court held in 
the Panhandle case, be viewed in the light of the 
situation existing at the time. 

The definition was adopted as part of the Federal 
Water Power Act in 1920 and remained unchanged 
in the Federal Power Act of 1935, except for one 
minor matter of punctuation. 

The meaning of the definition must therefore be 
determined in the light of the situation existing in 
1920. i 

Viewing the situation in the light of the United 
States Supreme Court decisions up to that time, it 
is clear that to constitute navigable waters of the 
United States under the Court’s definition a stream 
must in its natural or actually improved condition 
afford by itself a continuous highway over which 
useful commerce of a substantial and permanent 
character is or may be carried on with other states 
or foreign countries in the customary mode in which 
such commerce is conducted by water, including only 
falls, shallows and rapids which did not prevent or 
terminate such use for such commerce. 

i 

The Daniel Ball, 77 U.S. 557, 563, 10 Wall 
557, 19 L. Ed. 999. 

The Montello, 78 U.S. 411, 415, 11 Wall. 4il, 
20 L. Ed. 191. ! 

The Montello, 87 U.S. 430, 440-442, 445, 20 

Wall. 430, 22 L. Ed. 391. 

* , i 

Leovy v. United States, 177 U.S. 621, 632, 20 
S. Ct. 797, 44 L. Ed. 914. 

That Congress definitely intended so to limit the 



definition of “navigable waters” in the Act is demon¬ 
strated in the following subdivsion of the brief. 

Congressional Proceedings, 1913 - 1920 
Under the Act of March 3, 1899, c. 425, 30 Stat. 
1151, U.S.C. Title 33, §§ 401-406, as to navigable 
streams, and the Act of February 15, 1901, c. 372, 
31 Stat. 790, U.S.C. Title 16, §§ 79, 522, with refer¬ 
ence to public lands, development of water power 
had reached a virtual standstill by 1910. 

1918 - 1917 \ 

In the 63rd and 64th Congresses, several bills re¬ 
lating to water power developments in navigable 
waters or on public lands were introduced and con¬ 
sider at length but no legislation resulted. (H.R. 
16053 and H.R. 16673, 63rd Cong.; H.R. 408 and 
S. 3331, 64th Cong.) 

Sixty-Fifth Congress (1917 - 1919) 

At the Sixty-fifth Congress, S. 1419, known as the 
Shields Bill, and being similar to S. 3331 of the pre¬ 
ceding Congress, was introduced. It defined navi¬ 
gable waters as follows: 

“That the term ‘navigable waters’ as used in 
this act and as applied to streams shall be con¬ 
strued to include only such streams or parts of 
streams as are in their ordinary natural condi¬ 
tion used for the transportation of persons or 
property in interstate or foreign commerce, or 
which through improvement heretofore or here¬ 
after made have been or shall become usable 
in such commerce.” (56 Cong. Rec. 8929.) 

This bill passed the Senate in December, 1917. The 

House Committee on Water Power struck out all of 

the bill after the enacting clause and substituted 

for it a water power bill submitted by the Secretaries 

of War, Interior and Agriculture at the request of 
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the President, which was the real basis for the Fed¬ 
eral Water Power Act'of 1920. (56 Cong. Rec. 

8916.) 

The bill substituted by the House defined “navi¬ 
gable waters” as: ! 

“ * * * all streams or parts of streams, and other 
bodies of water or parts thereof, over which Con¬ 
gress has jurisdiction under its authority to 
regulate commerce with foreign nations and 
among the several states.” (56 Cong. Rec. 
8929.) ' . j 

The definition was as broad as the powers of Con¬ 
gress with respect to streams under the Commerce 
Clause and immediately provoked a storm of debate. 
(56 Cong. Rec. 8928.) Mr. Sims, in charge of the 
bill, stated that the definition would include any tri¬ 
butary the obstruction of which would impair the 
navigability of the navigable portions of the river. 
(56 Cong. Rec. 9038.) 

Mr. Greene of Vermont proposed substituting the 
definition contained in S. 1419 (56 Cong. Rec. 8929). 
Mr. Snell did likewise. (56 Cong. Rec. 9120.) So 
did Mr. Walsh. (56 Cong. Rec. 9760.) 

Mr. Sinnott moved to strike out the definition, 
leaving the determination of what constituted navi¬ 
gable waters to the courts. (56 Cong. Rec. 9757.) 
After lengthy debate as to the advisability of sub¬ 
stituting the definition in S. 1419, the motion to strike 
out the definition carried in the Committee of the 
Whole (56 Cong. Rec. 9761), and in the House it¬ 
self. (56 Cong. Rec. 10050.) 

Thus the House considered the proposition of giv¬ 
ing the Commission powers as extensive as those of 
Congress with respect to streams and decided not to 




do so, but to leave the determination in each case to 
the courts. 

This was not, however, satisfactory to the Senate. 
The bill went to conference after brief debate in the 
Senate. The conference committee adopted the de¬ 
finition contained in the original Senate Bill S. 1419. 

* 

(House Rept. No. 1147.) The conference report was 
agreed to by the House, but was not passed by the 
Senate. 

Thus the conference committee rejected the idea 
of leaving the determination of “navigable waters” 
to the courts. 

Sixty-Sixth Congress (1919 - 1920) 

The conference bill was the basis for H.R. 3184 
of the Sixty-sixth Congress. The committee on water 
power of the House reported out' the bill without 
amendment. (58 Cong. Rec. 1716.) The House 
passed the bill without any change in the definition 
of “navigable waters.” (56 Cong. Rec. 2262.) 

The bill was referred to the Senate Committee on 
Commerce; which struck out the House definition and 
substituted the following: 

“ ‘Navigable waters’ means those parts of 
streams or other bodies of water over which Con¬ 
gress has jurisdiction under its authority to regu¬ 
late commerce with foreign nations and among 
the several States, and which either in their 
natural or improved condition, notwithstanding 
interruptions by falls, shallows, or rapids com¬ 
pelling land carriage, are used or suitable for use 
for the transportation of persons or property in 
interstate or foreign commerce, including there¬ 
in all such interrupting falls, shallows or rapids; 
together with such other parts of streams as shall 
have been authorized by Congress for improve¬ 
ment by the United States or shall have been 




recommended to Congress for such improve¬ 
ment after investigation under its authority.”! 
(Senate Kept. No. 180.) 


This was the definition of navigable waters finally 
incorporated in the Federal Water Power Act, except 
that in conference the words “between the navigable 
parts of such streams or waters” were added after 
the words “notwithstanding interruptions.” 

The debate on this definition related principally 
to the scope of the jurisdiction of the Commission, 
the effect of the provision as' to falls, shallows and 
rapids, the meaning of the provision as to improve¬ 
ments, and, in general, an apprehension that the Com¬ 
mission would claim jurisdiction with respect to 
streams far in excess of that which Congress intended 
to grant it. 

Those in charge of the bill stated (1) that the de¬ 
finition would restrict the powers of the Commission, 
(2) that there was nothing in the bill prohibiting the 
construction of dams in any waters, (3) that the bill 
permitted, but did not require, an application for a 
license, (4) that the provision as to falls, shallows 
and rapids merely incorporated the rule in The Mon- 

i 

tello which required that, in spite of such interrup¬ 
tions, the stream must, by itself or by its connection 
with other waters, form a continued highway for in¬ 
terstate commerce (87 U.S. 430, 439, 443), and (5) 
that the provision as to improvements covered only 
a situation where the federal government has im¬ 
proved the waters for navigation, or where improve¬ 
ment has been recommended and it is about to im¬ 
prove them. 


m 
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Definition Restrictive 

When the bill came back to the Senate from the 
conference committee of the 66th Congress, Senator 
King expressed apprehension that the Commission 
would claim jurisdiction over all streams. (59 Cong. 
Rec. 1104.) 

Senator Lenroot responded: “Mr. President, the 
Senator from Utah (Mr. King) seems to think that 
this amendment enlarges the jurisdiction of Congress 
and this commission over navigable streams. Exactly 
the contrary is true. This definition unquestionably 
restricts the technical jurisdiction which Congress 
would have if this language, instead of attempting 
to define navigable streams, should merely be the 
term ‘navigable streams/ ” (59 Cong. Rec. 1104.) 

Senator Fletcher then stated: “Mr. President, I 
quite agree with the Senator from Wisconsin in his 
construction of this paragraph.” (59 Cong. Rec. 
1104.) 

A week later Senator King raised the question 
again, and Senator Walsh of Montana answered : “I 
must say to the Senator from Utah that I have not 
been able to satisfy myself that the definition of 
navigable streams given in the bill corresponds to the 
definition as it has been laid down by the court; in 
fact, my own disposition about the matter is to be¬ 
lieve that the definition of navigable streams as given 
in this bill does not go quite so far as the definition 
actually given by the court.” (59 Cong. Rec. 1476.) 

Falls, Shallows and Rapids 

The Commission held that the great falls of the 
Missouri were “specifically encompassed by” the de¬ 
finition in Section 3 (8). (App. p. 69.) The mean- 



ing of the definition as to falls, shallows and rapids 
is therefore of extreme importance. 

Mr. Esch, who was in charge of the bill when it ! 
returned from conference, told the House that the 
Senate definition was preferable, because it made it 
clear that the falls, shallows and rapids would be in¬ 
cluded, and said: “Personally I think they would have I 
been considered such anyhow under the decision of 
the Supreme Court in The Montello case, recorded 
in Twentieth Wallace.” (59 Cong. Rec. 6523.) 

Senator Nelson, in charge of the bill in the Senate,! 
discussing the same provision in the closing debate in 
the Senate, said: “I think the Supreme Court has 
long ago settled, as nearly as it can be settled, the 
question as to the navigability of streams. I refer 
to their decision in the case of The Montello.” 

♦ * * * * 

i 

“The Supreme Court held that, although there were 
rapids and falls in the stream, around which it was 
necessary to portage the freight, it was a navigable 
stream and so came within the Commerce Clause of 
the Constitution.” (59 Cong. Rec. 7729-7730.) 

Since it was the intention of Congress that the 
definition should go no farther than the Supreme 
Court did in The Montello , an examination of that . 
decision shows what type of falls, shallows and rapids 

i 

Congress intended to include. The question in that 
case was whether the Fox River was a navigable 
water of the United States. The Supreme Court 
specifically stated that to be a navigable water of the 
United States the river must form “by itself , or by 
its connection with other waters, a continued high¬ 
way over which commerce is, or may be, carried on 
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with other States or foreign countries in the custom> 
ary modes in which such commerce is conducted by 
water” (Emphasis supplied.) (87 U.S. 430, 439.) 

Immediately following that statement the court 
said: “Apply these tests to the case in hand, and we 
think the question must be answered in the affirma¬ 
tive.” (87 U.S. 430, 439.) 

In applying those tests, the court, after referring 
to improvements already made which enabled steam¬ 
boats to. navigate the Fox throughout its entire 
length, discussed the evidence of use in the natural 
state of the river before improvements were made as 
follows: (Page references are to Vol. 87 U.S.) 

1. The Fox in connection with the Wisconsin 
formed one of the earliest and most important chan¬ 
nels of communication between the Upper Mississippi 
and the Lakes (page 440). 

2. In more modem times, after the settlement of 
the country and before the improvements were under¬ 
taken, a large interstate commerce was successfully 
carried on through this channel by means of Durham 
boats, which were vessels “from seventy to one hun¬ 
dred feet in length, with twelve feet beam, and drew 
when loaded two to two and one half feet of water.” 
(Page 441). 

3. These boats, propelled by animal power, were 
able to navigate the entire length of the Fox River 
with the aid of a few portages of all or part of the 
cargo, and would readily carry a considerable ton¬ 
nage. (Page 441.) The Durham boats themselves 
were not taken from the stream. (Page 432.) 

4. The rapids “embarrassed the navigation of the 
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early days, but they did not destroy or even much 
arrest it.” (Page 432.) 

After discussing the difficulties encountered, the 
Court said: 

' “ * * * But with these difficulties in the way, 
commerce was successfully carried on, for it is 
in proof that the products of other States and 
countries were taken up the river in its natural 
state from Green Bay to Fort Winnebago, and 
return cargoes of lead and furs obtained. And 
the customary mode by which this was done was 
Durham boats.” (Page 442.) 

_ * i 

The Court concluded: 

“From what has been said, it follows that Fox 
River is within the rule prescribed by this court 
in order to determine whether a river is a navi¬ 
gable water of the United States. It has always 
been navigable in fact; and not only capable of 
use, but actually used as a highway for com¬ 
merce, in the only mode in which commerce 
could be conducted, before the navigation of the 
river was improved. Since this was done, the 
valuable trade prosecuted on the river, by the 
agency of steam, has become of national import¬ 
ance. And emptying, as it does, into Green Bay, 
it forms a continued highway for interstate com¬ 
merce” (Page 443.) (Emphasis supplied). 

Since Congress intended to go no farther in the 
definition than the Supreme Court had gone in The 
Montello, it is clear that Congress intended to include 
in the definition only falls, shallows and rapids in 
spite of which a useful commerce was carried on al¬ 
though “encompassed with difficulties,” and in spite 
of which the stream formed a continued highway for 
interstate commerce. 

How far the Commission has departed from that 
intention of Congress in an effort to expand and en¬ 
large its jurisdiction is readily apparent from its 
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decision. The Commission conceded that for at least 
17 miles just below the mouth of Sun River, in which 
stretch four of Petitioner’s dams are located, the 
river never has been capable of being used for trans¬ 
portation of boats in either direction or even for 
floating of logs or lumber. (App. pp. 66, 69.) There 
is no single instance of any use of this reach for any 
purpose of commerce or of any attempt so to use it. 
The undisputed evidence is that the entire 49-mile 
reach from Fort Benton to the mouth of Sun River 
is and always was unnavigable and not susceptible of 
improvement for navigation (App. pp. 556-558, 588). 
Yet the Commission holds that this reach is “encom¬ 
passed” by the definition in Section 3 (8). (App. p. 
69.) If this reach from Fort Benton to the mouth 
of Sun River constitutes navigable waters of the 
United States, it would necessarily follow that if 
there were a navigable lake high on a mountain and 
entirely within one state, and if the stream which 
forms the outlet of the lake after flowing a hundred 
or a thousand miles, all of which was admittedly not 
suitable for use but around which it was physically 
possible to transport boats and cargo, became navi¬ 
gable as it approached the ocean, the entire stream 
throughout its length and the mountain lake would 
all constitute navigable waters of the United States 
and a power dam anywhere along that stream would 
be subject to the licensing jurisdiction of the Com¬ 


mission. 


Presumably, the Commission would disclaim any 
such pretensions, but if, as the Commission has held 
in this case, an unnavigable 49-mile reach just below 
a reach only 215 miles long, no part of which 215-mile 




reach was ever used for anything but very local com¬ 
merce, is included in navigable waters of the United 
States, no other conclusion is possible. 

i 

Improvements 

The legislative proceedings clearly show the in¬ 
tention of Congress with respect to improvability. 

The first reference to improvements was contained 
in the 1917 Senate bill definition which included 

i 

waters “which through improvement- heretofore or 
hereafter made have been or shall become usable 
in (interstate) commerce.” (This brief, p. 40.) 
Obviously this refers only to waters which are actual¬ 
ly improved to the point where they are useful in in¬ 
terstate commerce. This is the definition which was 
contained in H.R. 3184 when it was introduced in 
the 66th Congress. 

The Senate committee struck out the House defini¬ 
tion and substituted one substantially the same as the 

i 

one finally adopted. 

When the committee report came before the Sen¬ 
ate, Senator King inquired whether Senator Nelson, 
who was in charge of the bill, considered the language 
with reference to improvements necessary. Senator 
Nelson replied that he did, saying: “This is to have 
subject to Federal control in reference to water-power 
development those streams which the Federal Govern¬ 
ment has improved for purposes of navigation or has 
recommended and is about to improve. * * * There are 
many places in the country where they are still ex¬ 
pecting to improve streams; and this is to put those 
streams on which the Government has made or rec¬ 
ommended improvement in the same list with other 
navigable waters.” (59 Cong. Rec. 1104.) 
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Senator Fletcher, referring to this provision, said: . 
“ * * * and then it goes on to define in what way 
that jurisdiction is evidenced, by the actual improve¬ 
ment of the stream itself. * * * It is specified by 
what we mean by navigable waters, in that they are 
such waters as come within the commerce clause, and 
also where the streams have actually been taken over 
by the Congress to the extent that they have been im¬ 
proved, or where Congress has in due process actually 
gone to work to improve them.” (59 Cong. Rec. 
1104.) 

The river above Fort Benton was never improved 
for navigation, nor is any such improvement contem¬ 
plated. 

Navigable Waters — The Commission’s Legal 

Generalizations 

The Commission concedes that Section 3 (8) is the 
only basis for its jurisdiction or authority with re¬ 
spect to “navigable waters,” stating: “It is that de¬ 
finition which must be applied to the facts here.” 
(App. p. 64.) 

The Commission further concedes' that the Madi¬ 
son River is not a “navigable water” (App. p. 61), 
and limits the inquiry on this issue to whether any 
or all of the seven Missouri River developments oc¬ 
cupy “navigable waters” as defined in the Act. (App. 

p. 61.) 

The Commission devotes a page and a half to legal 
generalizations. (App. pp. 62, 63.) It makes no 
comparison between the facts in any of the cases 
cited by it with the facts in the case at bar. 

The fundamental misconception of the Commission 
as to its authority under Section 3 (8) can be demon- 
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strated by an analysis of its legal generalizations. 

After stating that past actual use will suffice to 

establish navigability, the Commission states (App. 

pp. 62, 63): ; 

“Moreover, actual use of a stream by any 
kind of vessel (The Montello, 20 Wall. 430, 442), 
or even for the floating of logs may serve to 
establish its status as a navigable water of the 
United States (St. Anthony Fads Power Com - 

r ny v. St. Paul Water Commissioners, 168 U. 

349, 359; United States v. Appalachian Elec¬ 
tric Power Co., 311 U.S. 377, 405-406; Wisconsin 
Public Service Corporation v. Federal Power 
Commission, 147 F. 2d 743, 747, cert. den. 325 
U.S. 880). 

“Limited actual navigation in relation to trade 
and travel in the vicinity is sufficient to show 
navigability (United States v. Holt State Bank, 
270 U.S. 49, 57). Nor need the use be com¬ 
mercially important (United States v. Utah, 283 
U.S. 64, 82). Indeed, mere pleasure boating 
may demonstrate the availability of the stream 
for simpler types of commercial navigation 
(United States v. Appalachian Electric Power 
Co., 311 U.S. 377, 416).” 

' _ j 

Taking up these statements in order. The Montello 
did not hold that “actual use of a stream by any kind 
of vessel * * * may serve to establish its status as 
a navigable water of the United States.” This is a 

i 

fundamental misconception. It is erroneous in the 
following particulars: 

1. It must be actual use in interstale or foreign 
commerce (87 U.S. 439); 

2. The stream “must be generally and commonly 
useful to some purpose of trade or agriculture.” (87 
U.S. 442); 

3. The use must be “in the customary modes in 
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which such commerce (i.e. useful commerce) is con¬ 
ducted by water.” (87 U.S. 439) ; 

4. “It is not * * * every small creek in which a 
fishing skiff or gunning canoe can be made to float' 
at high water, which is deemed navigable.” (87 U. 
S. 442); 

5. The stream must form by itself, or with other 
waters, a continuous highway for a useful commerce. 
(87 U.S. 439,443). 

The statement that actual use “even for the float¬ 
ing of logs” may serve to establish its status as a 

navigable water of the United States is correct only 

/ 

if it be read to mean that the stream must by itself 
or in connection with other waters furnish a con¬ 
tinuous highway over which logs are or can be float¬ 
ed in quantities sufficient to constitute a useful in¬ 
terstate commerce. 

The St. Anthony case did not even consider the 
question of navigable waters of the United States. 
(168 U.S. 357.) It was concerned only with riparian 
rights. The court did not discuss the facts as to 
actual use in any detail, stating: “What is said here¬ 
after in regard to the river is based upon the really 
unquestionable fact that it is a navigable river at all 
points referred to in these records.” (168 U.S. 359). 
The only reference to logs is on the same page, where 
the court stated: “It was always used for logs with 
chutes that are artificially prepared.” It is clear 
that the use was a substantial use and that the stream 
was generally and commonly used for the purpose of 
trade as required by the Supreme Court in The 
Montello. 

The reference to the floating of logs in the New 



River case is as follows: “It is obvious that the uses 
to which the streams may be put vary from the car¬ 
riage of ocean liners to the floating out of logs.” The 
case cited in support of the statement is The Mon- 
tello, demonstrating beyond question that the Supreme 
Court was talking about a continued highway and a 
useful commerce. (311 U.S. 405.) 

The only other case cited in this connection is 
Wisconsin Public Service Corporation v. Federal 
Power Commission (CCA 7th), 1U7 Fed. (2d) 7US. 

The Wisconsin River flows south across Wisconsin 
to a point near the city of Portage, and then west to 
its junction with the Mississippi River. It is four 
hundred twenty-eight miles in length, with a fall of 
1048 feet, or an average fall of 2.45 feet to the mile. 
(147 Fed. (2d) 744.) Some three billion board feet 
of white pine was taken out of the State of Wisconsin 
down the Wisconsin River to market on the Missis¬ 
sippi from Dubuque, Iowa, to St. Louis, Missouri. 
This use continued up until 1915. From 1858 to 
1907 a large part of this lumber was logged above 
the site of the dam in question, driven down stream 

i 

to Merrill, where it was cut into lumber and rafted 

! 

down the Wisconsin and Mississippi Rivers to market 
in other states. (147 Fed. (2d) 745, 746.) 

On page 747 of that decision the court cited the 
New River case as authority for the statement just 
quoted from it. It is clearly apparent from a read¬ 
ing of the decision that the logging and rafting was 
very extensive. On page 7U8 the court said: 

“After applying the tests enumerated in the 
cases cited, we believe the evidence as shown by 
this record, establishes a long, regular and com¬ 
mercially successful use of the stream for the 










transportation of logs and rafts, and forms a 
reasonable basis in law for the conclusion that 
the Wisconsin River was and is a navigable 
water of the United States.” 

The next statement in the Commission’s opinion is 
that “limited actual navigation in relation to trade 
and travel in the vicinity is sufficient to show navi¬ 
gability,” citing U.S. v. Holt State Bank , 270 U.S. 
49, 57. The question of navigable waters of the 
United States was not involved. In that case, after 
reiterating the rule of The Montello that the stream 
must in its natural and ordinary condition afford a 
channel for useful commerce (p. 56), the Court then 
said on page 57: 

“True, the navigation was limited, but this was 
because trade and travel in that vicinity were 
limited.” 

In the instant case upstream navigation to Fort Ben¬ 
ton was extensive; navigation beyond Fort Benton 
was non-existent, even though there was a great 
amount of trade and travel by wagon trains to points 
along the river. 

In United States v. Utah, 288 U.S. 64, the question 

of interstate navigability was not involved. In that 

case the government was contending the stream was 

non-navigable. In discussing susceptibility for use 

the court said on page 82: 

“ * * * where conditions of exploration and set¬ 
tlement explain the infrequency or limited nature 
of such use, the susceptibility to use as a high¬ 
way of commerce may still be satisfactorily 
proved.” 

The court was careful to point out that the non-set¬ 
tlement of the section and the fact that none of the 
trails to western Utah or to California were usable in 
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connection with the rivers are to be considered in 

N v 

connection with evidence of lack of use. Unless the 
statement in the Commission’s opinion that the use 
need not be commercially important is read in the 
light of this language, it is misleading; in the case 
at bar there was no such reason for lack of use. The 
river above Fort Benton simply was not suitable for 
use. 

The reason for the reference to pleasure boating 
is not apparent for nowhere in its opinion does the 
Commission mention any evidence of pleasure boat¬ 
ing in the case at bar. 

Physical Characteristics of Rivers in Cases 
Cited by Commission 

Nowhere does the Commission discuss the physical 
characteristics of the streams held navigable in any 
of the cases it cites, or the evidence of use or suit¬ 
ability for use in any of them; nor does the Com¬ 
mission make any comparison between the facts in 
any of those cases and the facts in this case. 

Since those factors are essential to a determination 
of the question, we shall analyze the evidence in the 
cases cited by the Commission in its opinion and the 
evidence in this case, and will demonstrate that none 
of the cases justifies the holding that the Missouri 
River above Fort Benton is a navigable water of the 
United States. i 

The Commission cites ten cases in connection with 
its discussion of navigable waters of the United 
States. (App. p. 61 to p. 74.) Four of the cases do 
not discuss the physical characteristics in sufficient 
detail to afford a comparison. They are the St. 
Anthony Falls case, Arizona vs. California, U.S. v. 




Holt State Bank, and the Ashwander case. 


We shall discuss briefly the remaining cases in the 
order in which they were decided. 

The Daniel Ball (77 U.S. 557, 10 Wall. 557, 19 L. Ed. 999). 

In the Daniel Ball the portion of the Grand River 
involved was some ten or twelve miles long from its 
mouth in Lake Michigan to Grand Rapids. The 
Daniel Ball drew two feet of water and passed con¬ 
tinuously over the stretch in question. The reach was 
conceded to be navigable throughout its length, the 
only question being whether it was a navigable water 
of the United States. The court held that it was, 
since it connected with the Great Lakes, and defined 
navigable waters of the United States as follows: 

“ * * * Those rivers must be regarded as public 
navigable rivers in law which are navigable in 
fact. And they are navigable in fact when they 
are used, or are susceptible of being used, in their 
ordinary condition, as highways for commerce, 
over which trade and travel are or may be con¬ 
ducted in the customary modes of trade and 
travel on water. And they constitute navigable 
waters of the United States within the meaning 
of the Acts of Congress, in contradistinction 
from the navigable waters of the States, when 
they form in their ordinary condition by them¬ 
selves, or by uniting with other waters, a con¬ 
tinued highway over which commerce is or may 
be carried on with other States or foreign coun¬ 
tries in the customary modes in which such com¬ 
merce is conducted by water.” (Emphasis sup¬ 
plied.) (P. 563.) 

The Supreme Court in the New River case ap¬ 
proved this definition as the basic concept (311 U. 
S. 406); it is still true that to be navigable in law 
a stream must be navigable in fact, and that a stream 
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must afford a continued highway for interstate 
commerce in the customary modes in which such 
commerce is conducted by water before it can be held 
to constitute a navigable water of the United States. 

i 

The Montello (87 U.S. 430, 20 Wall. 430, 22 L. Ed. 391). 

The Montello was a steamer on the upper Fox 
River. The Fox rises near Portage City, Wisconsin, 
flows into Lake Winnebago, and then flows out the 
north end of the lake and into Green Bay, an arm of 
Lake Michigan. The reach between Portage City 
and Lake Winnebago is known as the Upper Fox. 

The Wisconsin River rises in Wisconsin and flows 
into the Mississippi. At Portage City the distance 
between the Fox and Wisconsin rivers is only one and 
a half miles. This was one of the three great routes 
to the west in the early days. (87 U.S. 440.) 

At the time of the trial in The Montello, the FoX 
River was improved throughout its length for steam¬ 
ers, and there was a canal at Portage City joining 
it with the Wisconsin, which flows into the Miss¬ 
issippi. There was little, if any, question of the navir 
gability of the Upper Fox in its natural condition. 
The court, however, discussed the physical character^ 
istics and the navigation of the Lower Fox between 
Lake Winnebago and Green Bay in considerable der 
tail. 

The only perpendicular fall mentioned was a fall 
of two feet at Grand Chute, about ten miles below 
Lake Winnebago. Describing the river in its natural 

state, the court said (page U31): \ 

“In its natural state, there were, however, in 
parts of the Fox River rapids and falls. At 
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Grand Chute there was a rock making a fall two 
feet perpendicular; and below certain rapids 
known as the De Pere, the navigation was 
especially difficult. There were many other 
similar though less difficult places. All these 
embarrassed the navigation of early days, but 
they did not destroy nor even much arrest it. 
The stream was always used for purposes of 

trade; including especially the great-fur trade, 

* * * » 

On this fact situation and the evidence as to use 
discussed at page 46 of this brief, the court pro¬ 
ceeded to hold that the Fox River throughout its 
length was a navigable water of the United States. 

Economy Light & Power Company v. U.S. (256 U.S. 113, 

41 S. Ct. 409, 65 L. Ed. 847). 

The Economy case involved the Desplaines River, 
which, with the Kankakee, forms the Illinois River, 
which flows into the Mississippi. The Desplaines 
and the Illinois together with the Chicago River on 
the east side of the divide was one of the great 
avenues from the St. Lawrence to the Mississippi, 
mentioned by the Supreme Court in The Montello. 

Neither the Circuit Court opinion (256 Fed. 792) 
nor the Supreme Court decision made any reference 
to any perpendicular falls or precipitous rapids. 

The portion of the Desplaines in question was 44.5 
miles in length (256 Fed. 795), with a total fall of 
only 102 or 103 feet. Seventy-seven feet of this fall 
occurred in eleven miles between Romeo and the head 
of Lake Joliet (256 Fed. 794). The average fall of 
the remaining 31 miles was less than one foot to the 
mile. The decisions disclose the following substantial 
use of the river: Men engaged in the fur trade passed 
up and down the Desplaines with canoes and flat 
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boats from 1673 to 1825 or 1830 (256 Fed. 797). 
Large quantities of supplies of various kinds needed 
by the settlers were transported over the river in 
boats of the size and character then commonly used 
in commerce. (256 Fed. 798; 256 U.S. 117). Traffic 
moved both up and down stream. (256 Fed. 797.) 
Canoes as long as thirty-five feet, with a crew of 
eight or nine and carrying as much as six thousand 
pounds of freight and one thousand pounds of pro¬ 
visions were used; pirogues manned by six or seven 
oars and bateaux, which were larger than pirogues, 
and Durham boats, which were heavy freight craft 
sixty feet long, eight feet wide and two feet deep, 
with a capacity of fifteen tons and drawing twenty 
inches, were all used. (256 Fed. 798.) The court 
found the evidence of use sufficient to constitute the 
stream a navigable water of the United States. 

United States v. Utah (283 U.S. 64, 51 S. Ct. 438, 75 L. Ed. 844). 

The question was as to the ownership of the beds 
of certain portions of the Green, the Grand and the 
Colorado rivers. The Grand and the Green rivers 
join to form the Colorado. 

No question of navigable waters of the United 
States is involved. 

The master found that certain sections of the 
Grand, the Green and the Colorado rivers were navi¬ 
gable. I 

Green River: 

The master held the Green River navigable for 
ninety-four miles above its confluence with the Grand 
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As to this stretch the Supreme Court said:“**** 
N There is a very gradual slope, there being a drop of 
one hundred eleven feet in the ninety-four miles/* 
(283 U.S. 78.) No rapids, riffles or rapid water 
were found. (283 U.S. 84.) 

Grand River: 

The master found that the seventy-nine miles of 
the Grand River above its confluence with the Green 
River was navigable. In the upper fourteen miles of 
the reach in question the slope averaged 3.5 feet per 
mile and there were slight rapids or riffles and rocks 
in the stream. For the remainder of the reach the 
slope was only a little over one foot to the mile (283 
U.S. 78, 79). 

Colorado River: 

The master found that the Colorado River was navi¬ 
gable for one hundred fifty miles north from the 
Arizona boundary and the United States excepted 
(283 U.S. 74, 75). The Supreme Court said: “Its 
slope through this section is gentle, being less than 
two feet per mile.” (283 U.S. 80.) 

In discussing the use of all three of these rivers on 
pages 84 and 85, the court referred to testimony of 
witnesses who had boated on the rivers and found 
that neither variation in flow or rapidity of varia¬ 
tion had constituted any marked impediment to the 
operation of boats except possibly in one or two in¬ 
stances. After discussing exploratory trips prior to 
1889, the court said: “ * * * * in the succeeding years 
there were a large number of enterprises, with boats 
of various sorts, including row-boats, flat-boats, 
steamboats, motor-boats, barges and scows, some be- 
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reach in question constituted navigable waters of 
the United States. 

The only section of the river involved in the decision 
is the portion between Allisonia, Virginia, some 
eighty-five miles upstream from and south of the 
Virginia-West Virginia state line, and Hinton, West 
Virginia, some thirty miles below and north of the 
West Virginia-Virginia state line. The dam in ques¬ 
tion was located near Radford, Virginia, some twenty 
miles below Allisonia. 

The section from Wiley’s Falls near the state line 
to the town of Radford just below the dam was the 
most difficult section and the one to which the court 
paid the most attention. This reach was about fifty- 
eight miles long; in only eighteen of these miles was 
there a fall more than four feet to the mile. (311 U. 
S. 412.) 

Only one mile ever had a fall in excess of eight and 
one-half feet and in that mile the fall was eleven 
feet, six of which was nearly vertical. (311 U.S. 
413.) This is the only mention of a perpendicular 
fall in the entire reach from Hinton, West Virginia, 
to Allisonia, Virginia, and this had been eliminated 
by 1936, for in July of that year a government boat 
drawing Wo and one-half to three feet of water and 
carrying a crew of five men made the trip from just 
above Wiley’s Falls to Allisonia and return with no 
portage either way of either boat or equipment (311 
U.S. 416). 

We have examined the Government’s New River 

i ' 

brief in the District Court to obtain an analysis of 
the testimony as to use. In 1819 a survey party 
went from Hinton, West Virginia, to Sinking Creek, 
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Virginia, about twenty-five miles above the state 

line in Virginia, without ever taking the boat out 
of the water, although some of the cargo was re¬ 
moved. 

Prior to the time that improvements were made 
by the Government the evidence disclosed consider¬ 
able barging and rafting of lumber from New River, 
Virginia, near Radford, to Hinton, West Virginia. 

When the Chesapeake & Ohio Railroad was being 
built large quantities of materials and supplies were; 
shipped upstream from Glenlyn, Virginia, across the j 
state line. During the Civil War supplies were 
brought to The Narrows, Virginia, near the state 
line, from both upstream and downstream, and there 
was testimony as to bateaux bringing supplies from 
Radford, Virginia, to The Narrows. One witness 
testified that he had seen bateaux from Radford and 
Hinton as late as the 1880s, and at least five other 
witnesses testified to trips by bateaux all the way from 
Radford to Hinton and back by water, mostly before 
any improvements were made. At least five addi¬ 
tional witnesses testified to personal trips from Rad¬ 
ford to Hinton by water and return, some testifying 
that they had made these trips over a period of years 
and in both directions. ! 

When the Government abandoned improvement 
work above Radford, Virginia, more than twenty 
Government boats were taken all the way to Hinton, 
West Virginia, by water, a number of them coming 
from above Radford, and in July, 1936, a govern¬ 
ment boat made the round trip from Hinton to Alii-: 
sonia mentioned above. 




Wisconsin Public Service Corporation v. FJP.C. (147 Fed 
(2d) 743, C.CJL 7th Circ.) 

As we have shown, in the Wisconsin Public Service 
case the actual interstate use was very extensive over 
many years. (This brief p. 53). 

Conclusions From Controlling Decisions . 

Those are all of the cases which the Commission 
refers to on the subject of navigable waters. No 
case holds a stream to constitute a navigable water 
of the United States unless: 

(1) It is navigable in fact in interstate commerce. 

(2) By itself, or by its connection with other 
waters, it forms a continued highway for interstate 
commerce in the customary modes in which such 
commerce is conducted by water. 

(3) The portion of the stream in question was 
used or suitable for use for useful interstate com¬ 
merce of a substantial or permanent character. 

(4) Either (a) boats customarily traversed the 
entire length of the reach in question, both upstream 
and down, without portage of the boats or removal 
of them from the stream; or (b) extensive commercial 
interstate logging and lumbering operations were 
carried on over a long period. 

(5) Improvements had actually rendered the 
stream navigable interstate, or the necessary im¬ 
provements could readily be made at low cost, with 
a balance between cost and need at a time when the 
improvements would be useful. 

This last concept was first announced in the New 
River case in 1940 and could not expand the authority 
of the Federal Power Commission under Section 3(8). 


Physical Characteristics of Missouri River 
Location of Company’s Dams 

The Missouri River is formed at Three Forks, 
Montana, by the confluence of the Madison, Gal¬ 
latin and Jefferson Rivers. From Three Forks to 
the point where the Missouri flows into the Miss¬ 
issippi, some 15 miles above St. Louis, the river dis¬ 
tance is about 2475 miles. 

The seven dams of the Petitioner located on the 
main stream of the Missouri are all in the 260-mile 
reach between Three Forks and Fort Benton, Mon-i 
tana. 

Three of these dams, Canyon Ferry, Hauser and; 
Holter, sometimes referred to as the “Helena Dams,” 
are located near Helena, Montana, between mile 
2351 and mile 2390. 

The remaining four dams on the main stream, 
Black Eagle, Rainbow, Ryan (formerly named Volta); 
and Morony, often called “the Great Falls dams,” 
are in the upper 17 miles of a 49-mile reach just 
above Fort Benton, which entire reach was always 
declared in the Army reports to be unna^/igable and 
not susceptible of improvement (App. pp. 556-558, 
588, 594). 

The remaining dams mentioned in the pleadings 
and evidence, Hebgen and Madison, are located on 
the Madison River above Three Forks. There is no; 
contention that the Madison River is navigable or 
that either Hebgen or Madison is in navigable waters 
of the United States. 

The 260-mile reach from Three Forks to Fort 
Benton is the most important so far as this case is 
concerned, but a general understanding of the 
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' physical characteristics of the entire river and of 
the improvements already made and presently author¬ 
ized is essential to an understanding of the case. 

Physical Characteristics of River Below Fort Benton 
Fort Benton, Montana, at mile 2212, was the head 
of historic navigation. It is the farthest point up¬ 
stream to which improvements for through naviga¬ 
tion were ever contemplated. It marks the up¬ 
stream limit to which any consideration was given 
in House Document No. 238, 73rd Congress, Second 
Session, the exhaustive “308” report of the Chief of 
Engineers, as a result of which Fort Peck Dam was 
authorized by Congress and was constructed (App. 
p. 569). 

From Fort Benton to the mouth 6f the Missouri is 
2,212 miles by river (App. p. 542). One hundred 
sixty-five miles downstream from Fort Benton is 
the town of Carroll, Montana. From its headwaters 
to Carroll, the Missouri has the characteristics of a 
mountain stream (App. p. 542). Below Carroll the 
river flows through fine alluvial deposits; below the 
mouth of the Yellowstone, which joins the Missouri 
in North Dakota, just east of the Montana-North 
Dakota state line, it is a heavy sand and silt bearing 
stream (App. p. 540). 

Fort Benton is over 500 miles above the Montana- 
North Dakota state line. 

Mouth of the Missouri to Mouth of the Yellowstone 
Starting at the mouth of the Missouri and going 
upstream, the river divides itself naturally into 
certain sections. The first is from the mouth to 
Sioux City, Iowa, a distance of 769 miles, with an 
average slope of about 9/10th of a foot per mile 
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(App. p. 753). There is a presently authorized 
project for a nine-foot navigation improvement from 
Sioux City to the mouth of the river, the improve¬ 
ments to be by open-river methods, with the nec¬ 
essary water in the low water season to be supplied 

— 1 

by upstream reservoirs (App. p. 602). This nine- 

foot channel from Sioux City to the mouth is at 
present dependent upon the Fort Peck storage (App. 

р. 583). ' | 

From Sioux City, at mile 769, to the mouth of the 

Yellowstone, at mile 1690, 921 miles, the average 

slope varies from .73 of a foot per mile to .96 of 

# 

a foot per mile (App. p. 542). 

In the entire distance from the mouth of the 
river to the Fort Peck Dam, at mile 1878, there 
is not a single dam across the Missouri River. Con¬ 
gress has, however, ( adopted and authorized the 

Pick-Sloan Plan (Flood Control Act of Dec. 22, 1944, 

с. 665, Sec. 9(a), 58 Stat. 887) for river improve¬ 

ments on the Missouri, and this plan includes the 
following projects: „„„„ 


PROJECT 


LOCATION 


APPROXIMATE GROSS 
STORAGE CAPACITY 1 
(ACHE-FEET) 


Garrison 

Oahe Near Pierre, S. Dak. 19,600,000 

Fort Randall Near Wheeler, S. Dak. , 5,100,000 

Big Bend Near Joe Creek, S. Dak. 250,000 

Gavins Point Near Yankton, S. Dak. 200,000 

The Garrison dam is now under construction. 

This is the existing project for the Missouri River 
above Sioux City (App. p. 584). Exhibit 91 (Vol. 
V) gives a graphic picture of the location of these 
dams and of the other principal points above Sioux 


Near Garrison, N. Dak. 17,000,000 


19,600,000 
, 5,100,000 
250,000 
200,000 
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The Fort Peck dam makes no provision for pass¬ 
ing boats or cargoes over or around it. The Pick- 
Sloan Plan makes no provision for the navigation 
of the river above Sioux City and limits improve¬ 
ments for navigation to that part of the river below 
Sioux City (App. p. 648). 

The Fort Peck Dam 

The mouth of the Yellowstone is two or three 
miles east of and downstream from the Montana- 
North Dakota state'line (Ex. 89, Vol. V). At mile 
1878, some 185 miles above the mouth of the Yellow¬ 
stone, is the Fort Peck Dam (Ex. 89, Vol. V). The 
salient features of the dam are described on page 
582 of the Joint Appendix. The dam is 250.5 feet 
high above the stream bed and has a crest length of 
approximately four miles. This structure, in the 
words of Petitioner’s witness, General Kramer, “has 
created a complete physical barrier across the Mis¬ 
souri River of such magnitude and permanence as 
to preclude the carrying of commerce on the Mis¬ 
souri River between any point in Montana above 
Fort Peck and points in downstream states.” (App. 
pp. 839-840.) The reservoir created by it extends 
to Carroll, Montana, 170 miles below Fort Benton 
(App. p. 754). This reservoir section is 162 miles 
long; the slope in its natural condition was 1.13 feet 
per mile. (App. p. 754.) 

From Carroll to Fort Benton, as we have stated, 
the river has the characteristics of a mountain 
stream; at Carroll the slope doubles; the average slope 
in this reach is 2.27 feet per mile (App. p. 754). 
This section is known as the “rocky river.” The 
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River below Carroll is known as the “sandy river” 
(App. p. 542). 

Fort Benton to the Sun River 

Above Fort Benton the Missouri is divided by its 
characteristics into certain very -definite sections. 
The first of these is from Fort Benton (mile 2212) 
to the mouth of the Sun River (about mile 2261), 
which is just above the City of Great Falls. 

.The Army Engineers have always regarded this 
reach as unnavigable and as not susceptible of im¬ 
provement. No work was ever done on it, no work 
was ever projected for it. (App. pp. 557, 558, 588.) 

Ex. 17B, 1891, p. 275. 

Ex. 17B, 1891, p. 2232. 

Ex. 17B, 1893, p. 2297. 

Ex. 17B, 1894, p. 270. 

Ex. 17B, 1895, pp. 301, 2215. 

Ex. 17B, 1896, pp. 260, 1867. 

Ex. 17B, 1897, pp. 334, 2179. 

Ex. 17B, 1898, p. 323. 

Ex. 17B, 1899, p. 385. 

Ex. 17B, 1900, p. 444. 

Ex. 17C, 1915, p. 1896. 

Ex. 17C, 1920, p. 1250. 

In this 49-mile reach, the fall totals 694 feet (App. 
p. 560). In the 25^2 miles from Fort Benton to 
the mouth of Highwood Creek the River falls about 
120 feet, an average of approximately 4.7 feet to 
the mile, or more than double the slope from Car- 
roll to Fort Benton (Ex. 112, Vol. V). While the 
average slope is 4.7 feet per mile, one mile has a 
fall of 10 feet, 4 miles have a fall of 7 feet each, 
and 3 miles have a 6-foot fall (Ex. 153, App. p. 
1530). The' name Highwood Creek is not shown 
on the map, but it is the creek just downstream 
from Belt Creek. In the 24 miles between the mouth 
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of Highwood Creek and the mouth of Sun River is 
the series of sheer falls and precipitous rapids de¬ 
scending about 575 feet, known as the Great Falls 
of the Missouri River, in which are located the 
Morony, Ryan, Rainbow and Black Eagle develop¬ 
ments of Petitioner (Ex. 112, Vol. V). To avoid 
confusion, it should be pointed out that the falls 
located just above the Ryan dam and having a per¬ 
pendicular fall of approximately 73 feet, is some¬ 
times known as the Great Falls. In this brief, “the 
Great Falls” is used to describe the entire series of 
falls and rapids, and all references to the Great 
Falls will refer to the series of vertical falls and 
swift rapids between the mouth of Highwood Creek 
and the mouth of Sun River. 

Some 7 y 2 miles above the mouth of Highwood 
Creek (mile 2237) is the Morony Dam, the farthest 
downstream of the dams of Petitioner. The fall 
in this 7 y 2 miles is about 78 feet (Ex. 112, Vol. V). 
About four miles above Morony Dam and just above 
the head of the pool created by it is the Ryan Dam 
(App. p. 938), which bapks water about half way 
to the Rainbow Dam (App. p. 935). In the four 
miles from Morony Dam to the foot of the falls be¬ 
low Ryan Dam, the River falls about 82 feet. (Ex. 
112, Vol. V). The Ryan Dam is just above the 
73-foot falls mentioned in the preceding paragraph. 
Site C, which is unimproved, is located at the head 
of the Ryan pool (App. p. 935), and from there to 
the Rainbow Dam, a distance of over 2 miles, the 
River is in its natural condition (App. p. 936). Half 
a mile below the Rainbow Dam are the Crooked 
or Horseshoe Falls, with a vertical fall of 24 feet 
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(App. p. 918). Just below the Rainbow Dam is 
Rainbow Falls, with a vertical fall of 37 feet (App. 
p. 918). The Rainbow reservoir, submerges Colter’s 
Falls, with its vertical drop of 7 feet (App. p. 917). 
About 3 miles above Colter’s Falls are the Black 
Eagle Falls, with a vertical fall of approximately 
25 feet (Ex. 112, Vol. V). Petitioner’s Black Eagle 
Dam is located just above the falls. About 3 miles 
above the Black Eagle Falls is the mouth of the Sim 
River, which is just above the City of Great Falls 
(App. p. 913). Exhibit 112, Vol. V, gives a graphic 
picture of the slope in this section and the location 
of the dams. Exhibits 115, 116, 120, 122, 125, 126, 
127, 129, 130, 134, 137 and 138, Vol. IV, are photo- 

* i 

graphs depicting this reach of the River both in its 
natural and its present condition. These photo¬ 
graphs will give the Court a dear picture of the 
precipitous and absolutely impassable character of 
the section of River here described. 

i 

Sun River to Cascade 

This reach, 58 miles in length, indudes the Long 
Pool, and is so tortuous and winding that its head 
is only 25 miles overland above its foot (Ex. 63A, 
Vol. V). The average slope is about .5 of a foot 
per mile (App. p. 755). This is the only reach with 
a moderate slope above Fort Benton. There are no 
dams in this section. 

i 

Cascade to Stubbs ’ Ferry 

In this distance of 76 miles, the average slope is 

3.7 feet per mile (App. pp. 755, 756). The River 
winds through deep canyons in rugged mountain 
areas. The Holter and Hauser Dams of Petitioner 
are located in this section (App. p. 769). The Half- 
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Breed Rapids, 24 miles below Holter Dam, probably 
constitute the worst obstruction in the whole length 
of the Missouri, outside of that reach covered by the 
Great Falls. (App. p. 561). 

The Holter Dam, located about 35 miles above 
Cascade, backs water almost to the Hauser tailrace, 
a distance of about 25 miles (Ex. 64, Vol. V). 

Hauser, in turn, backs water past Stubbs’ Ferry 
and almost to the Canyon Ferry tailrace, a distance 
of about 17 miles (Ex. 64, Vol. V). 

Stubbs' Ferry to Three Forks 

This section is 82 miles in length, with an aver¬ 
age slope of 4.94 feet per mile (App. p. 756). As 
will be shown, this reach is so difficult that Lewis 
and Clark could not proceed up it with the oars, but 
had to resort to the tow rope and the poles. The 
Canyon Ferry Dam of Petitioner is located about 
6 or 7 miles above Stubbs’ Ferry; the Bureau of 
Reclamation Canyon Ferry Dam will be about iy 2 
miles downstream from Petitioner’s Canyon Ferry 
Dam (Ex. 27A, Vol. V); it is now under construc¬ 
tion and will flood out the Petitioner’s Canyon Ferry 
development. 

The Madison River 

Above Three Forks (mile 2475) on the Madison 

i 

River are the Madison and Hebgen reservoirs, owned 
by Petitioner. The Madison reservoir is about 
36 miles above Three Forks and the Hebgen reser¬ 
voir is 70 miles above Madison (Ex. 64, Vol. V). 
The average slope in this section is about 25 feet 
per mile (Ex. 64, Vol. V). 
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Actual Use of the Missouri River 

Below Fort Benton 

No one questions that from 1860 to 1887 Fort 
Benton was the head of a seasonal, high water navi¬ 
gation. The Commission states in its opinion “An¬ 
nually for about 20 years, steamboats brought mil¬ 
lions of dollars’ worth of freight and thousands of 
passengers to Benton.” (App. p. 64.) The Army 
Engineers reported in 1878 “Of the shipments to 
the territory, about one-fourth are to Benton and the 
remainder to Helena via Benton. Helena, the prin¬ 
cipal distribution depot, is about 140 miles from Ben¬ 
ton, the transportation, between the two places by 
means of wagon trains.” (Ex. 17B, 1878, p. 691.) 
Witnesses resident in Fort Benton during the period 
testified that great quantities’ of freight were trans¬ 
ported overland to Helena, Gallatin City and Mis¬ 
soula, as well as to mining camps and military posts 
beyond Helena, going via Fort Shaw and through 
the Prickley Pear Canyon to Helena, which was 
only about 12 miles from the river (App. pp. 873, 
891). Passengers took the same route (App. pp. 
862, 891) . This overland route was hazardous and 
arduous and there was a desperate need for con¬ 
tinued water transportation beyond Fort Benton, yet 
not one pound of freight nor one of those passengers 
ever proceeded past the falls and then took to the 
river for the rest of the journey to any upstream 
point (App. pp. 861, 863, 868, 877, 878, 887). 

The reach from Fort Benton to the mouth of Sun 
River not merely interrupted but completely term¬ 
inated interstate upstream water transportation at 
Fort Benton. 
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Above Fort Benton 

The Commission's opinion states “For the steam¬ 
boats already discussed, the Falls presented a natural 
barrier.” (App. p. 65.) This is true as far as it 
goes. The fact is that the reach from Fort Benton 
to Sun River not only prevented use by steamboats, 
but also prevented use in either direction by any 
type of craft or even use for the floating of logs 
or lumber. 

Except for the uses which the Commission refers 
to as “either intrastate or non-commercial in char¬ 
acter,” and which therefore are insufficient to show 
actual use in interstate commerce, the opinion refers 
only to “the downstream transportation in inter¬ 
state commerce of large numbers of miners follow¬ 
ing the 1864 discovery of gold where Helena is now 
located.” (App. p. 66.) Since this is the only 
reference to commercial interstate use of the river 
above Fort Benton in either direction, we wish to 
place before the Court the evidence with respect 
to it. 

The Commission refers to a footnote in Bancroft's 
“History of Washington, Idaho and Montana,” which 
is Exhibit 31. The footnote states that in 1866: 
“Huntley of Helena established a stage line to a 
point on the Missouri 15 miles from that place, 
whence a line of mackinaw boats, owned by Ken¬ 
nedy, carried passengers to the falls in 25 hours. 
Here a portage was made in light wagons. On the 
third day they reached Benton, where a final em- 
barkment took place.” (App. p. 1417.) The author 
cites no authority for this statement, bijt apparently 
it is based on an advertisment in the Helena Gazette 
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for September 8, 1866, which was admitted as part 
of Exhibit 18. (App. p. 1139.) The advertise¬ 
ment is by Kennedy & Co. and states that boats wUX 
leave from a point 15 miles from Helena, reaching 
Fort Benton in three days, with a portage around 
the falls in light wagons for passengers . The simi¬ 
larity between the Bancroft footnote and this ad¬ 
vertisement is too striking to be coincidental and it 
is probable that the footnote is based on the ad¬ 
vertisement. 

The advertisement specifically states that only the 
passengers. are to be taken by wagon around the 
falls. There is no suggestion that the mackinaws 
were carried around the falls or returned to the river 
below the falls and the Commission does not claim that 
they were. 

Except for the footnote and this advertisement, 
the only other mention of any such use of the river 
consists of two short “news” items in the same issue 
of the Gazette, obviously inspired by the advertise¬ 
ment, and an item in the Helena Herald of Septem¬ 
ber 26, 1867 (Exhibit 21; App. p. 1210). We have 
cited to the Court the undisputed line of authority 
that such newspaper clippings are not admissible to" 
prove the facts stated in them, and these items amply 
demonstrate why such items are not admissible. Not 
one of them purports to state as a fact that anyone! 
had ever actually made such a trip. One item refers 
to a six-mile portage around the falls, which is a 
physical impossibility and shows how little the re¬ 
porter knew about the actual facts. Each item is 
hearsay upon hearsay on its face. 

The only other “evidence” on this subject are two I 
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Territorial Legislative Acts authorizing toll roads 
around the falls. No such road was ever built. 
Since acts of a legislature declaring a stream navi¬ 
gable do not make it so in law (this brief p. 94), 
these authorizations cannot do so. 

Referring to the mackinaws, the Commission says: 
“Though no description of these specific boats is 
available, it seems certain that they were manually- 
powered and 'probably were large, sharp-ended ba¬ 
teaux. Nor does the record fix the beginning and 
ending of this particular 'use of the River . Prob¬ 
ably it started soon after the 1864 discovery of gold 
at Helena. Chances are it diminished soon after 
1868 when most of the gold had been extracted, and 
ceased around 1870 when the placers were exhaust¬ 
ed.” (Emphasis supplied.) (App. p. 67.) 

This language demonstrates beyond question that 
the finding of the Commission is based upon con¬ 
jecture and surmise and not upon substantial evi¬ 
dence. 

Weak as it is, this is the only “evidence” of com¬ 
mercial use of the river and portage. If taken at 
its face value, it shows that only passengers were 
transported around the falls, and that the boats 
themselves were neither taken down the river nor 
portaged around the falls. It fails to show any 
through navigation or any interstate use in the 
customary modes in which commerce was conducted 
by water. It does not meet the tests laid down by 
the Courts and by Congress in Section 3 (8). 

Further doubt is cast upon the authenticity of the 
footnote and clippings by the fact that two official 
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reports made at about the same time make no men¬ 
tion of any such traffic. 

It is particularly significant that the report of 
Major Howell set forth in the report of the Chief 
of Engineers for the year ending June 30, 1868 
reports made at about the same time make no men-! 
tion of any such passengers, although he discusses 
in some detail the traffic downstream from Fort 
Benton during the years immediately preceding 1868 
at pages 629 and 630. 

It is equally significant that Thomas P. Roberts, 
who in 1872 made an examination of the river from 
Three Forks to Sioux City, Iowa, and who filed a 
very detailed, exhaustive and optimistic report, which 
is Exhibit 20, makes no mention of any such use 
of the river by miners or others, although he was 
interested in ascertaining whether this section of the 
Missouri was suitable for transporting freight and 
passengers from Three Forks, Montana, to Bismark, 
South Dakota, where the Northern Pacific Railroad, 
by which he was employed, crossed the Missouri. 

There is no evidence that any such traffic actually 
existed. Mining at and above Helena continued for 
many years after 1867, but never again was there 
any mention of any such use of the river, and thig 
is particularly important because, starting in 1868, 
the Army Engineers for thirty years made detailed 
reports of the history of navigation and improve¬ 
ments' on the Missouri. Traffic below Fort Bern 
ton continued for another twenty years after 1868, 
and the railroads did not reach Fort Benton, Great 
Falls and Helena until 1887. 

It is with reference to the above mentioned foot- 



note and newspaper items that the Commission con¬ 
cludes: 

“All these data are substantial and probative 
evidence more than adequate to convince a 
reasonable man that mackinaw boats were used 
as a customary and ordinary means for trans¬ 
porting passengers from Helena to Benton 
and beyond on their way to the States. Con¬ 
tinuing regularly for several years , this actual 
interstate and commercial use of the stream was 
substantial. These conclusions follow surely 
upon a consideration of all the facts. 

Actual use alone, therefore, shows the River 
to be a ‘navigable water’ of the United States 
and within the meaning of Section 3 (8) of the 
Act, at least as far upstream as Stubbs Ferry.” 
(Emphasis supplied.) (App. p. 67.) 

We submit that there is no substantial and pro¬ 
bative evidence that any commercial passengers or 
goods were ever portaged around the falls. There 
is absolutely no foundation for the Commission’s con¬ 
clusion. 

This conclusion is directly contrary to the law as 
laid down in decisions of the Supreme Court (this 
brief p. 64), and to the provisions of Section 3(8). 

Intrastate and Non-C ommercial Use 
. The Commission’s opinion contains the following 

statements with reference to the evidence of use: 

“ * * * the record shows that three steamboats 
from Benton successfully navigated the River 
to points more than 36 miles upstream from 
Benton and back. * * *. 

“Before 1900, there was considerable use of 
the 263-mile reach of the River between Benton 
and Three Forks, the Great Falls always re¬ 
quiring a portage around them. In this section, 
a number of exploratory and Government survey 
trips were made in manually powered craft of 
various sizes.” (App. p. 65.) 



After mentioning the Lewis and Clark expedition 
and the Thomas P. Roberts survey, the opinion con¬ 
tinues: 

“In the period from 1867 until around 1900, j 
there was extensive intrastate use of the River: 
between Stubbs Ferry (mile 2390), which is 85 
miles below Three Forks, and the City of Great I 
Falls (mile 2260) for the downstream trans¬ 
portation of loose logs and large rafts of lumber.. 
Also, several small steamboats were placed on 
the River above the Falls, for the most part in | 
the period after the close of the navigation era 
below Benton. Their operations continued until 
around 1900 and were confined principally to 
a 55-mile stretch known as ‘Long Pool/ located 
immediately above the Great Falls. Some of 
them were engaged in the local commercial 
carrying of freight and passengers.” (App. p. 
66 .) 

These are the uses to which the Commission refers 
as “intrastate or non-commercial in character.” 
(App. p. 66.) We shall discuss each in the order 
in which it is referred to by the Commission. 

Steamers Between Benton and the Falls 

* i 

The only substantial evidence that any steamboat 
ever proceeded upstream beyond Fort Benton is con¬ 
tained in Chittenden’s “Early Steamboat Naviga¬ 
tion on the Missouri River.” Dr. Phillips, testify¬ 
ing for the Commission, qualified Chittenden as 
authoritative. 

The text reads: 

“On June 16, 1866, the steamer Peter Balen 
ascended the river to the mouth of Belt Creek, 
six miles from the Great Falls, and thirty-one 
miles above Fort Benton. This is believed to be 
the farthest point reached by steam on the Mis¬ 
souri River.* The feat was accomplished dur¬ 
ing the June flood and would have been im- 


/ 
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possible at ordinary stages. Fort Benton has 
always been considered the head of navigation 
on the Missouri River.” 

The star refers to a footnote which reads as 
follows: 

“The Tom Stevens is said to have gone to the 
mouth of Portage creek, within five miles of the 
Great Falls the same year, and one authority 
states that the Gallatin, either in 1866 or 1867, 
went nearer to the Falls than any other boat 
before or since. The exact point is not stated.” 
(Chittenden, Vol. 1, p. 220.) 

Clearly Chittenden doubts the authenticity of the 
statements in the footnote. 

There is no suggestion that the trip had com¬ 
mercial significance or that it was anything but a 
stunt trip. 

The Lewis and Clark Expedition 

There has been only one trip upstream by boat 
and portage around the falls in all history and that 
was the Lewis and Clark exploratory expedition in 
1805. The expedition left Fort Mandan, in North 
Dakota, in the spring of 1805 with two large pero- 
gues and six small canoes (Ex. 161; App. p. 1548.) 
They left one of the perogues at the mouth of the 
Marias River, a short distance below where Fort 
Benton now stands, and proceeded upstream (App. 
p. 992.) 

Exhibit 162 picks up the report of Captain Clark, 
who stayed with the boats while Captain Lewis pro¬ 
ceeded overland, at a point just below Fort Benton, 
where after stating that on June 13th they covered 
only 13 miles, he states: 

“The river verry rapid maney sholes great nos. 
of large stones, * * (App. p. 1554.) 
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His report for June 14th states: 

“ * * * the current excesevely rapid more so as 
we assend we find great dificuelty in getting 
the Perogue & canoes up in safety, canoes take 
in water frequently, * * * we made only 10 miles 
to day * * (App. p. 1558.) 

i 

On June 15th, Captain Clark passed Highwood 
Creek and proceeded upstream about 6 miles to the 
foot of the rapids below Belt Creek. The men were 
in the water from morning to night towing the 
boats; the rapids finally became impassable below 
the mouth of Belt Creek. (App. pp. 1559, 1560). 

The Portage 

The river at the mouth of Belt Creek is closely 

i 

confined by perpendicular cliffs 170 feet high. From 
the tops of these cliffs the country rises steeply for 
an additional 250 feet (App. p. 1565.) The remain¬ 
ing perogue was cached at this point (App. p. 1566). 
The canoes were taken about 1% miles up Belt Creek 
(named Portage Creek by Lewis and Clark) from 
which point they could be taken to the level plain 
(App. p. 1563). The report states that it would have 
been impracticable to get them to this plain direct 
from the river or from Belt Creek lower down be¬ 
cause of the steepness of the bluffs (App. p. 1563). 
The route of the portage is shown on the maps at 
pages 1569 and 1575 of the Appendix. Its length 
was about 18 miles. The report states that the dis¬ 
tance was too great to consider carrying the canoes 

i 

and baggage on the men’s shoulders, so four sets of 
wheels were constructed (App. p. 1561). By this 
means the expedition eventually reached the mouth 
of Sun River above the falls overland. 
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Above Sun River 

Exhibit 24 is the Lewis and Clark account of their 
trip from the mouth of Sun River to Three Forks. 
They proceeded in eight canoes, having built two 
above the falls. (Ex. 24; App. p. 1357; Ex. 163; 
App. p. 1586.) They had to use the tow rope and 
the poles much of the time above the head of the 
Long Pool (App. pp. 1365-1367), and above Stubbs 
Ferry they seldom were able to use the oars except 
to cross the river (App. p. 1376), and as they pro¬ 
ceeded the men began “to weaken fast from this con¬ 
tinual state of violent exertion” (App. p. 1378). 
The expedition actually travelled on up the Jefferson 
River to the mouth of the Beaverhead River and up it 
to the mouth of Horse Prairie Creek near Armstead, 
Montana, about 100 miles above Three Forks (Ex. 
164, App. p. 1603; Ex. 63A, Vol. V). Exhibit 164 
(App. p. 1589) shows the tremendous difficulties 
they encountered in proceeding upstream from Three 
Forks. There are few pages in this Exhibit which 
do not refer to the hardships and difficulty in drag¬ 
ging and poling the shallow draft canoes up the 
Jefferson and Beaverhead Rivers. 

There is no contention that either the Jefferson 
or the Beaverhead is navigable. 

The hardy men of the Lewis and Clark expedi¬ 
tion, by almost superhuman efforts and with the 
greatest difficulty, were able to row, pole and drag 
their canoes up the Missouri, the Jefferson and even 
the Beaverhead.. 

' It is ridiculous to treat this heroic accomplish¬ 
ment as any basis for declaring a stream navigable. 
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The Roberts’ Reconnaissance 

In 1872 Thomas P. Roberts, a Northern Pacfic 

i 

Engineer, made a survey or reconnaissance trip from 
Three Forks to the mouth of Sun River and from 
below the falls to Fort Benton in a skiff (Ex. 20«; 
App. p. 1182). He covered the 213 river miles from 
Three Forks to the mouth of Sim River in six or 
seven working days, some 35 miles, per day, map¬ 
ping the river and taking soundings as he went. 

Logs and Lumber 

The Commission states that between 1867 and 
1900 there was an extensive intrastate use of the 
river between Stubbs Ferry and the City of Great 
Falls for downstream transportation of logs and 
lumber. There is no evidence of use for this pur¬ 
pose in quantities worthy of notice prior to 1879* 
The Holter interests floated logs and lumber to the 
City of Great Falls from 1879 to 1889 at high water 
from points ranging from 40 to 100 miles above 
the City (Ex. 19; App. pp. 1144, 1145). There 
was testimony of some similar use by others up to 
1895 and witness Haney testified that lumber was 
floated from Cottonwood Creek, 100 miles above 
Great Falls, to the town of Cascade at the head of 
the Long Pool in 1902 and 1903 (App. p. 387). 

The quantities were not large and the use was 
purely local. There was no attempt to float logs 
or lumber over the falls. The falls terminated use 
for logging and lumbering just as completely as they 
terminated water transportation by boat. 

Local logging on a reach 100 miles long, which 
reach terminates 570 miles above the State line, has 
no significance in interstate commerce. It is the 






type of use whidi the Supreme Court held in U.S. 
vs. Rio Grande Dam & Irrigation Co. to be in¬ 
sufficient to establish navigability (174 U.S. 690, 
698, 19 S. Ct. 770, 43 L. Ed. 1136). 

“Small Steamboats” Above the Falls 
The opinion refers to “small steamboats” above 
the falls (App. p. 66). The “steamboats” were 
small in size, few in number and commenced opera¬ 
tion only after navigation to Fort Benton had ceased. 
With two exceptions, none of them were ever on the 
river above the Long Pool. The exceptions were 
the Fern and the Rose of Helena. The Fern was 
built on the Jefferson River, taken to Townsend 
(mile 2432) where engines were installed, and float¬ 
ed to Great Falls in 1887. She was 88 feet long, 
with a draft of 2/z feet light and 3 J A feet loaded, 
with a 26 horsepower engine. She carried no freight 
or passengers on the trip to Great Falls. She never 
attempted to go above the Long Pool, and ended her 
career in 1891 running irregularly on the Long Pool 
carrying hay, fire wood, wool and picnickers (App. 
pp. 567, 568); the Rose of Helena was a launch 44 
feet long, estimated tonnage 9 tons, with a draft of 
18 inches and a 24 horsepower engine (Ex. 17B, 
1895, p. 2229). Exhibit 111 (Vol. IV) is a picture 
of the Rose which portrays better than any amount 
of description how small she really was. The own¬ 
er's son, Nicholas Hilger, testified at the hearing. 
The Rose was used to carry picnic parties and ex- 
cursioners from the Hilger Ranch at the Gates of 
the Mountains to a point six or seven miles below. 
In 1887 she made a round trip to Great Falls with¬ 
out freight or passengers, consuming six days. This 
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was her only trip below the Half Breed Rapids. In 
1892 she carried seventeen passengers, stranded by 
a railroad washout, to Craig, below the Bear Tooth 
Rapids, but above Half Breed. On the return trip 
they found Bear Tooth Rapids so bad that they wait¬ 
ed two weeks before attempting to run them, until, 
as witness Hilger said, “it looked to us like it was 
safe to tackle that trip.” (App. p. 396.) Never 
again did she venture below Bear Tooth Rapids^ 
nor did she ever go upstream from the Gates of the 
Mountains (App. p. 397). 

The other “steamboats”, confined entirely to the 
Long Pool, were as follows: 

Two steam launches, the Minnie and the J. J. Hill, 
placed on the Long Pool in 1892, and used for towing 
barges loaded with picnickers to two parks a short 
distance above the City of Great Falls (App. p. 
416). Both were shipped to Alaska by 1899 (App. 
pp. 424, 566). 

The Frances, a pleasure boat 30 feet long, esti¬ 
mated tonnage 3 tons, placed on the river in 1892 
and never mentioned after 1893 (App. p. 563). 

“Boat without name,” 80 feet long, depth 3% feet, 
draft not given, in use from 1896 to 1898 (Ex. 17B, 
1898, p. 1849). I 

The H. M. Robert, a small tow boat built at a 
cost of $2,200 in 1896 by the Army Engineers for 
use in improvement work in the Long Pool (Ex. 
17B, 1897, p. 2191). She was shipped out by rail 
in 1900 (Ex. 17B, 1901, p. 2392). 

There is no contention that any of these boats 
were used in or had any connection with inter¬ 
state commerce. 
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Other Boats Above the Falls ' 

Except for a few trips downstream in row boats 
and skiffs, none of which had the slighest commercial 
significance, the above is the sum total of the use of 
the river above the falls. So, in the 140 years be¬ 
tween the Lewis and Clark expedition and the hear¬ 
ing in this case, only one boat, a launch with 18 
inches draft, ever went or attempted to go upstream 
above the Long Pool, and it went only once. No 
passengers or freight ever moved in either direction 
above the Long Pool, except picnickers on the Rose 
at the Gates of the Mountains and except the rail¬ 
way passengers transported twenty-nine miles to 
Craig by the Rose, unless credence be given to the 
stories of miners being transported downstream in 
1866 and 1867 heretofore discussed. No logs or 
lumber were ever attempted to be floated, except 
for local use at Great Falls and Cascade. 

This is the evidence upon which rests the Com¬ 
mission’s conclusion that actual use alone shows the 
river to be a navigable water of the United States 
as far upstream as Stubbs Ferry (App. p. 67). 

We submit that the evidence is wholly insufficient 
to sustain this finding, but, to the .contrary, shows 
that the river above Fort Benton never was used 
for the transportation of persons or property in 
interstate commerce. 

Suitability For Use 

Although the Commission states that only if 
actual use has been insubstantial is there a necessity 
to inquire. whether the stream is suitable for use 
(App. p. 63), and that actual use alone shows the 
river to be navigable waters of the United States 
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at least as far as Stubbs Ferry (App. p. 67), it 
devotes considerable space to suitability for use from 
Fort Benton to Three Forks (App. pp. 70-73), a clear 
indication that it is not willing to stand on the con¬ 
clusion as to actual use. 

We have shown the great and pressing need for 
through transportation by water above Fort Ben¬ 
ton. Had the river been suitable for use, it would 
have been used. The Commission holds, however, 
that consideration of physical characteristics and 
authenticated cases of actual use deary show the 
river in its natural state was suitable for use from 
Benton to Three Forks, with a land carriage around 
the falls (App. p. 72). 

The Roberts’ survey and the 1880 survey by the 
Army Engineers, referred to by the Commission, 
were proven inaccurate and unduly optimistic when 
the Army sought to improve the river above Great 
Falls, as we shall show in the next subdivision of 
the brief. Apart from that, however, the Com¬ 
mission’s test is not the true test. As recently as 
1947 the District Court for the Eastern District of 
Missouri in United States vs. Ross (7U F. Supp. 6), 
following the decision in Harrison vs. Fite, 148 Fed. 
781, 783, held: 

“Mere depth of water, without profitable 
utility, will not render a water course navi¬ 
gable in the legal sense.” 

It continued that to be navigable a stream: 

“ * * * must have a useful capacity as a public 
highway of transportation.” (74 F. Supp. 6, 
9). 

Where great need exists, as it existed here, absence 
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of use conclusively demonstrates, unsuitability for 
use. 

Apparently recognizing this, the Commission’s 
opinion continues: 

“Even if this part of the River were not 
‘suitable for use’ in its natural state, it could 
be made so in its ‘improved condition’ within 
the meaning of Section 3 (8) of the Act.” (App. 
p. 72.) 

This language apparently is limited to that part 
of Section 3 (8) which provides that a stream con¬ 
stitutes “navigable waters” if in its “natural or 
improved condition” it is used or suitable for use for 
the transportation of persons or property in inter¬ 
state commerce. 

Obviously this language refers to actually exist¬ 
ing improvements. It is undisputed that there 
never was any improvement which rendered the Mis¬ 
souri suitable for use for interstate commerce or, 
for that matter, for local commerce above Fort Ben¬ 
ton. 

The Commission’s own evidence shows conclusively 
that no improvement of the reach from Fort Benton 
to Sun River was ever even contemplated (Ex. 17B, 
1891, p. 275; Ex. 17C, 1915, p. 1056). This alone 
would prevent the stream from constituting in its 
improved condition a continuous highway for inter¬ 
state commerce. 

Even if it were a fact that the Missouri River 
above Sun River had been improved for local com¬ 
merce, it would not be sufficient. Improvement of 
a reach 550 miles from the State line and above a 
49-mile reach which was always non-navigable and 
unimprovable for use for local commerce would not . 
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make that reach a navigable water of the United 
States. 

The fact is, however, that the river above Sun 
River was never improved sufficiently to make it 
suitable for use even for local commerce. The his¬ 
tory of attempts at improvement in this section is 
as follows: 

Fifteen thousand dollars was spent by the Army 
Engineers in 1880 in rock removal at Bear Tooth 
and Half Breed Rapids. No further work was done 
on the river above the falls until 1895 (Ex. 17B, 
1896, p. 1867), eight years after river traffic to 
Fort Benton had ceased. The work above the falls 
had no connection with interstate commerce or with 
the then unused reach below Fort Benton. It was 
purely local and accomplished very little. It is sum¬ 
marized in the 1915 Army Engineers report as follows: 

“ * * * $65,933.73 was expended to June 30, 
1899, in securing a 2.5-foot channel from Great 
Falls to 16 miles above, without producing a 
noticeable effect on commerce, partly due to 
the shortness of the improved waterway. Upon 
completion of this portion of the project, opera¬ 
tions were suspended owing to lack of funds and 
the absence of incentive to further improve¬ 
ment. No appropriations for work above Great 
Falls were made after June 3, 1896.” (Ex. 
17C, 1915, pp. 1896, 1897.) (App. p. 560). 

Under these circumstances, the fact that those im¬ 
provements were undertaken does not even raise any 
inference of navigable capacity (Oklahoma vs. Texas, 
258 U.S. 574, 590, 42 S. Ct. 406, 66 L. Ed. 771). 

Since no improvement of the river above Fort 
Benton was authorized by Congress and no recom¬ 
mendation for its improvement was ever made to 
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Congress (Ex. 168; App. p. 1609), the last sentence 
of Section 3 (8) has no possible application. 

While the Commission makes no mention of pre¬ 
sent improvability, we call the court's attention to 
the fact that the evidence is undisputed that- the 
Missouri River above Sioux City, Iowa, cannot be 
improved at reasonable cost, either for 9-foot navi¬ 
gation, 6-foot navigation, 2 1 / 4-foot navigation, or for 
any other depth. Petitioner presented as witnesses 
three eminent retired officers of the Corps of En¬ 
gineers, General Max Tyler, a former Assistant Chief 
of Engineers, General Hans Kramer and Col. Mal¬ 
colm Elliott, and a thoroughly qualified traffic expert, 
Mr. John H. Porter, of St. Louis. These witnesses 
made a careful estimate of the cost of improvement 
of the river and of potential traffic. Their testi¬ 
mony, which was not contradicted or even seriously 
questioned in cross examination, established the 

\ 

following: 

(1) To improve the Missouri River for 9-foot 
navigation to Three Forks would cost in excess of 
$1,300,000,000, which is as much money as had been 
spent to date on the improvement of all inland water¬ 
ways in the United States (App. p. 631). 

(2) Taking optimistic figures, the total annual 
savings to shippers which could be expected would 
be only $1,594,000 (App. p. 715). 

(3) In order to justify this improvement, an 
annual saving to shippers of $61,000,000 would be 
required (App. p. 640). 

(4) Projects with a minimum depth of less than 
nine feet have been obsolete for many years. There 
was no successful project with a minimum depth 
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of six feet at the time of the hearing (App. pp. 610, 
758). | 

(5) Two and one-half foot depth channels have 
no place in our transportation economy (App. pp. 
632, 843).' 

(6) No consideration should be given to any im¬ 
proved depth less than nine feet (App. pp. 632, 843). 

Since no attempt was made to refute this expert 

i 

testimony, we shall not discuss it further. 

The situation simply is that the river never was 
improved above Fort Benton, that there never was 
any project for continuous improvement of the river, 
and that it cannot be improved at reasonable cost 
with respect to need. 

The reference by the Commission to possible im¬ 
provements “for easier mackinaw use during the 
1864-1870'period” (App. p. 72), (1) assumes a stated 
of facts not shown by the record, (2) is based onl 
conjecture and surmise, and (3) is based on the 
false premise that improvability of the isolated reach 
above Sun River for a sporadic, highly seasonal, 
shallow draft, downstream use terminating at Sun 
River would bring the stream within the provisions 
of Section 3 (8) with reference to improvements. 

Since Section 3 (8) defines “navigable* waters” 
for purposes of the Federal Power Act and is the 
limit of the Commission’s authority with respect to 
such waters, the Commision cannot predicate any 
jurisdiction or authority on any theory of improv¬ 
ability. 

Falls, Shallows and Rapids 

This leaves for consideration only the effect of 
the reach from Fort Benton to the mouth of Sun 
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River in the light of the evidence. The Commission’s 
opinion brushes this feature off lightly, saying: 

“It was merely an obstruction notwithstand¬ 
ing which the stream was used as a ‘continued 
highway’ in interstate commerce as far upstream 
as Stubbs Ferry.” (App. p. 69.) 
and that: 

“Under the facts of this case, there can be 
no doubt that the Great Falls section of the 
river is specifically encompassed by that defini¬ 
tion (meaning Section 3 (8)). (App. p. 69.) 

At pages 44 to 49 of this brief we have shown 
that the only falls, shallows and rapids, included 
under the definition in the Act, are those in spite 
of which a useful commerce was carried on by water, 
and in spite of which the stream formed a continued 
highway for useful interstate commerce of a sub¬ 
stantial and permanent character. 

Actually, under the facts in this case, except for 
a stunt trip, there was never any use of or attempt 
to use any portion of the reach between Fort Benton 
and the falls. Except for the possible transporta¬ 
tion of miners downstream around the falls in 1866 
an<J 1867, of which there is no substantial evidence, 
there never was any commercial portage around the 
falls. There is no possibility that any boat traversed 
the falls section as was the case in The Montello, 
or that any logs or lumber were taken through it. 
The river clearly was not used or suitable for use 
for interstate commerce above Fort Benton, and the 
falls absolutely terminated interstate navigability at 
Fort Benton. 

We have now analyzed all of the factors mentioned 
by the Commission in its opinion on navigable waters 
of the United States. It is clear that the Com- 
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mission's conclusion that Petitioner’s seven Missouri 
River developments are located in navigable waters 
of the United States is entirely lacking in foundation 
in the facts of this case, is contrary to the proven 
facts, is based upon false premises and assumptions, 
is based upon an erroneous construction of Section 
3 (8), and is contrary to the law. 

States’ Views as to Navigability 

The Commission’s opinion says that the following 
factors tend to confirm its conclusions: 

(1) Two Montana decisions “tending to show 
that the Missouri above Fort Benton was considered 
a navigable water.” 

(2) The State Highway Commission, in purchas¬ 
ing easements, took them only to the banks of the 
river. 

i 

(3) Memorials and resolutions “evidence the view 
that jurisdiction over the Missouri to its source rests 
with Congress” (App. p. 74). 

None of these factors bears in any way on whether 
the river is navigable waters of the United States and 
none would have any probative force in any event. 

The two cases referred to are Herrin vs. Suther¬ 
land, 74 Mont. 587, 594, 241 Pac. 328, 330; and 
Gibson vs. Kelly, 15 Mont. 417, 39 Pac. 517. In the 
Herrin case the Court says, on page 594, that it is 
conceded that the Missouri is a navigable stream. 
This can only mean that the parties agreed for the 
purposes of the case that the portion of the stream 

i 

there in question was navigable. In Montana, if the 
parties to a private litigation agree on any fact or 
issue, the court accepts it as proven without evidence 
and without judicial notice. In the Gibson case the 
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answer alleged that the Missouri is navigable (p. 
417), and the case was decided on demurrer to'the 
answer (p. 418). In Montana, a demurrer admits 
the truth of the facts pleaded and the court, for 
the purposes of the case, accepted as true the allega¬ 
tion that the Missouri was navigable at the place 
in question. The question of navigable waters .of 
the United States was not involved in either case 
and was not considered. 

So far as the legislative resolutions and memorials 
are concerned, the law is definitely settled that a 
legislature cannot, by declaring a stream navigable, 
make it so. In United States v. Cress , 243 U.S. 316 , 
37 S. Ct. 380 , 61 L. Ed. 746 , the court said, on page 
322: 

• “Many state courts, including the Court of 
Appeals of Kentucky, have held, also, that the 
legislature cannot, by simple declaration that a 
stream shall be a public highway, if in fact it 
be not’ navigable in its natural state, appro¬ 
priate to public use the private rights therein 
without compensation. (Citing cases.) 

“This court has followed the same line of 
distinction. * * 

If acts of the legislature are not sufficient, 
certainly memorials^ and resolutions can have no 
effect. Actions of employees of the State Highway 
Commission in purchasing easements for a highway 
certainly can have no bearing on the legal question 
of navigability of a stream.' 

Assertion by Congress of Jurisdiction 

The Commission apparently places reliance on the 

t 

fact that Congress has authorized surveys of the 
river above Great Falls, has made appropriations for 
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improvements in it, and has authorized the con¬ 
struction of dams there. (App. pp. 75, 76.) Here 
again the Commission overlooks the distinction be¬ 
tween the jurisdiction of Congress and the authority 
delegated to the Commission by Congress. Congress 
gave the Commission authority only with reference 
to such streams as are covered by the definition in 
Section 3 (8). 

If the Commission means that any inference of 
navigability arises from the authorization of surveys 
or from appropriations for improvements, or the 
authorization of dams, the decision of the United 
States Supreme Court in the case of Oklahoma vs. 
Texas (258 U.S. 57U, W S. Ct. 1>06, 66 L. Ed. 771) 
is a complete answer. The Court there holds (pp. 
585, 586) that surveys do not establish a legal in¬ 
ference of navigable capacity, nor does the fact that 
Congress in permitting construction of bridges across 
the Red River in Oklahoma, provided they should 
not interfere with navigation; on page 590 the court 
holds that although beginning in 1886 Congress made 
several appropriations which were later discontinued, 
“Any inference of navigable capacity arising from 
the fact that this project was undertaken is much 
more than overcome by the actual conditions dis¬ 
closed in the course of the work.” 

The fact that legislation was sought and obtained 
authorizing some of the dams here in controversy has 
no different effect; the situation is completely covered 
by the following language on page 586 of the decision 
in Oklahoma v. Texas: 

“The river was known to be navigable from 
its mouth to near the eastern boundary of Okla- 
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homa and there had been, as will be seen pres¬ 
ently, some light navigation above that boundary 
in tie irregular times of temporary high water; 
so those who were about to construct the bridges 
at large expense deemed it prudent to secure 
the permission of Congress, and Congress merely 
took the perfectly' safe course of qualifying its 
permission as indicated.” 

The fact that Congress has enacted this type of 
legislation does not expand the authority of the Com- 
, mission and raises no inference that the stream is 
navigable. 

Fort Peck Dam and the Pick-Sloan Plan 

The question in this case is whether any of Petition¬ 
er’s dams is in navigable waters of the United States 
as defined in the Federal Power Act, not whether 
Congress has jurisdiction over the Missouri River at 
the points in question. The Commission’s opinion 
repeatedly loses sight of this distinction. 

Petitioner has nowhere contended that Congress 
has abdicated its constitutional jurisdiction. Petition¬ 
er’s position is that by the authorization and con¬ 
struction of Fort Peck Dam without any provision 
for by-passing it,' Congress, with full knowledge of 
the consequences, has abandoned navigability past 
and above it, and that the Missouri River above it, 
being entirely within the State of Montana, is not 
a navigable water of the United States. The au¬ 
thorization of the five Pick-Sloan dams in the river 
below Fort Peck, without any provision for by-pass¬ 
ing any of them, reaffirms the intention of Con¬ 
gress to devote the river above them to purposes 
other than navigation. As these dams are built the 
head of navigation will be pushed progressively down¬ 
stream. 



—97— 


House Document 288. 

House Document 238, 73rd Congress, 2nd Session, 

X _ 

is the “308” report of the Corps of Engineers cover¬ 
ing the Missouri River. It was prepared in 1932 
and 1933. (It is Item “F” by reference, copies of 
which are lodged with the Clerk of this Court.) 

General Tyler, in his summary, discusses the im¬ 
provement program on the lower river up to 1932 
(App. pp. 569-573). We shall not repeat his testi¬ 
mony covering that period, but a careful reading of 
it is necessary to an understanding of subsequent 
developments. 

When House Document 238 was prepared there 
was an existing project for a six-foot channel from 
the mouth of the Missouri to Sioux City, Iowa (mile 
769). Sixty-six million dollars had been spent in 
improving this section, with an estimated additional 
seventy-three million dollar expenditure necessary to 
complete this project. (App. p. 573.), It had always 
been assumed that the minimum flow at Kansas City 
would not fall below twenty thousand cubic feet per 
second during the navigation season and that this 
flow would be sufficient for a six-foot project. The 
unprecedented drought in 1929, 1930 and 1931 had 
reduced this flow to 10,700 cubic feet per second, or 
a little more than one-half of the flow necessary for 
the six-foot depth. General Tyler summarized the 
situation as follows: j 

“It was evident that the entire investment 
in the 6-foot channel from the mouth to Sioux 
City was in dire jeopardy and that the project 
might have to be abandoned unless some way 
out by a modification could be made.” (App. 
p. 573.) 
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After considering various other methods, the Dis¬ 
trict Engineer reached the conclusion that the logical 
method of improvement was to build an upstream 
storage reservoir and that the most suitable location 
was at Fort Peck, Montana, 180 miles upstream 
from the Montana-North Dakota state line. A reser¬ 
voir with a capacity of seventeen million acre feet 
was needed to supply deficiencies in flow for 8-foot 
or 9-foot navigation; a smaller reservoir would be 
sufficient for 6-foot navigation (App. p. 576). 

This raised the question whether a storage reser¬ 
voir could be built * without closing the river to 
through navigation. The District Engineer reported 
that open-channel improvement above Fort Peck was 
not feasible due to insufficiencies of discharge. He 
did lay out a canalization plan for a 6-foot channel 
from Yankton, South Dakota, to Fort Benton. (No 
consideration whatsoever was given in House Docu¬ 
ment 238 to any improvements above Fort Benton.) 
He reached the conclusion that the canalization plan 
was not economically sound (App. p. 751). He stat¬ 
ed that the development of this section by canaliza¬ 
tion methods would preclude the construction of Fort 
Peck reservoir and, conversely, that the construction 
of that reservoir would render the river from Fort 
Peck to Fort Benton non-navigable for the reason 
that although the Fort Peck Dam could be provided 
with locks, the proposed method of operating the dam 
would make navigation above it impracticable (App. 
p. 579). 

The District Engineer’s report was reviewed by 
the Division Engineer, the Board of Engineers for 
Rivers and Harbors, and by the Mississippi River 
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Commission, each of which made its written report. 

The Chief of Engineers, after considering all these 
reports, concluded that the canalization plan above 
the mouth of the Yellowstone could not possibly be 
justified (Item F, p. 6). He recommended that 
Fort Peck reservoir “be built to the maximum prac¬ 
ticable capacity; and be operated primarily for navi¬ 
gation.” (App. p. 581.) The statement in the Com¬ 
mission’s opinion that Petitioner seeks to infer aban¬ 
donment “from statements of a subordinate officer” 
(App. p. 78) is erroneous and misleading. 

The construction of Fort Peck Dam was author¬ 
ized by the Act of August 30, 1935 (U9 StaL 1028 , 
108U) in the following language: 

“Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled , That the following works 
of improvement of rivers, harbors, and other 
waterways are hereby adopted and authorized, 
to be prosecuted under the direction of the Sec¬ 
retary of War and supervision of the Chief of 
Engineers, in accordance with the plans recom¬ 
mended in the respective reports hereinafter des¬ 
ignated and subject to the conditions set forth 

in such documents; * * *. 

******** 

“Missouri River, completion of improvement 
from mouth to Sioux City, Iowa, and construc¬ 
tion of Fort Peck Dam; House Document Num¬ 
bered 238, Seventy-third Congress;” (Emphasis 
supplied.) 

The reservoir actually has a capacity of over nine¬ 
teen million acre feet. 

The Commission says that the authorizing statute 
did no more than “merely specify the manner for 
prosecution of the work.” (App. p. 77.) Apparent¬ 
ly the Commission infers that Congress acted with- 
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out full knowledge and consideration of the facts set 
forth in the War Department Report. There is no 
basis for such an inference. House Document 238 
specifically stated that “The construction of this 
reservoir would render the entire section from Fort 
Peck, Mont., to Fort Benton, Mont., non-navigable.” 
(App. p. 579.) Congress, having ordered the report, 
and having ordered construction “in accordance with 
the plans” and “subject to the conditions set forth” 
in the report, approved not only the manner of prose¬ 
cution of the work, but also the necessary conse¬ 
quence of doing it, to wit, that interstate navigation 
beyond the dam would be precluded. 

Subsequent Legislation 

Subsequent acts of Congress confirm the 1935 
abandonment of navigability above Fort Peck. In 
1944 House Document 475, the Pick Plan, and Senate 
Document 191, the Sloan Plan, were presented. These 
plans were coordinated in Senate Document 247, 
known as the Pick-Sloan Plan. These three docu¬ 
ments, which are Exhibits 26A, B and C respectively 
in this case, set forth a comprehensive plan for 
further development of the Missouri River. The co¬ 
ordinated plan calls for the five reservoirs below the 
mouth of the Yellowstone described at page 67 of this 
brief. 

Since none of these dams is to have any provision 
for by-passing of boats or cargo (App. p. 648), the 
head of through navigation will be pushed down¬ 
stream to the lowest dam. 

The authorization of the five Pick-Sloan dams can 
only mean that Congress has reaffirmed the abondon- 
ment of the river above Fort Peck so far as through 
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navigation is concerned and has further abondoned 
other sections of the river for interstate navigability. 

Finally the Rivers and Harbors Act of March 2, 
19J/.5, c. 19 (59 Stat. 10) adopted a project for a 
9-foot channel from Sioux City to the mouth of the 
river {App. p. 582). This channel is dependent on 
Fort Peck storage or on substitute storage from Pick- 
Sloan dams. Congress has once again dedicated the 
upper river to storage in the interests of naviga¬ 
tion below Sioux City and to uses other than through. 
navigation. 

In Section 1(b) of that Act, Congress provided: 

“The use for navigation, in connection with 
the operation and maintenance of such works 
herein authorized for construction, of waters 
arising in States lying wholly or partly west of 
the ninety-eighth meridian shall be only such 
use as does not conflict with any beneficial 
consumptive use, present or future, in States 
lying wholly or partly west of the ninety-eighth 
meridian, of such waters for domestic, municipal, 
stock water, irrigation, mining or industrial pur¬ 
poses.” 

The ninety-eighth meridian crosses the Missouri 
about 25 miles west of Yankton in southeastern 
South Dakota. The only Pick-Sloan dam lying east 
of the ninety-eighth meridian is the Gavin’s Point 
Dam. 

Petitioner does not, as the Commission states with 
reference to the Congressional purpose, “imply it 
from various statutes where it does not meet the 
eye.” (App. p. 78.) The purpose is abundantly 
clear. The successive acts of Congress over a ten- 
year period definitely abandon the river above Fort 
Peck so far as interstate navigability is concerned 
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and show a fixed purpose to devote that section of 
the river to other uses than navigation. 

Conclusion 

Since the Missouri River above Fort Benton never 
was and is not now used or suitable for use in its 
natural or improved condition for the transporta¬ 
tion of-persons or property,, and never did and does 
not now constitute a continued highway for com¬ 
merce of a substantial and permanent character, con¬ 
ducted in the customary modes in which such com¬ 
merce is conducted by water, and since it was never 
authorized for improvement for such commerce, or 
recommended to Congress for such improvement after 
investigation under the authority of Congress, it is 
not a navigable water within the meaning of Sec¬ 
tion 3 (8). The authority of the Commission in 
this respect is limited to navigable waters as de¬ 
fined in Section 3 (8). The New River decision 
does not expand that definition or that authority. 
The evidence is, however, undisputed that the river 
above Fort Benton cannot be improved at reasonable 
cost and is not a navigable water of the United States 
even under the New River decision. Finally, Con¬ 
gress has devoted the river above Sioux City, Iowa, 
to uses other than navigation, and has abandoned 
navigability at least above Fort Peck Dam, which 
is a complete physical barrier to through navigation. 

AUTHORITY TO OCCUPY PUBLIC LANDS 

Petitioner has at all times in this proceeding main¬ 
tained that no issue as to occupancy of public lands 
was raised by the pleadings (this brief p. 23). 
Any order of the Commission based on this issue 
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is contrary to law and a nullity. Without waiving 
that fundamental objection, Petitioner has presented 
certain evidence and makes this argument on the 
subject. 

No question is involved in this proceeding as to 
what public lands are occupied by any of Petitioner’s 
nine reservoirs and power projects on the Missouri 
and Madison Rivers. The Commission recognizes 
that no public lands are occupied by any of the four 
Great Falls developments — Black Eagle, Rainbow; 
Ryan and Morony (App. p. 79). Petitioner agrees 
that each of its other five projects on the Missouri 
and Madison Rivers—Holter, Hauser, Canyon Ferry, 
Madison and Hebgen—occupy certain lands of the 
United States. However, Petitioner holds valid and 
sufficient governmental rights of way and permits 
for such occupancy, except at Madison, for which 
application for license is pending. 

As to Holter, the Commission acknowledges that 
the Joint Final Power Permit granted by the Sec¬ 
retaries of the Interior and Agriculture on April 
22, 1920 (Ex. 6, App. p. 1072), is valid and author^ 
izes Petitioner to occupy the public lands at that 
development (App. p. 81). 

Petitioner has heretofore applied to the Federal 
Power Commission for a license covering its Madison 
Development, and this project is not included in the 
present Commission order (App. p. 105). This 
leaves only Hauser, Canyon Ferry and Hebgen to be 
considered. 

Hauser 

Petitioner occupies the lands of the United States 
affected by its Hauser development under two author^ 
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izations, to wit: A right of way granted by the De¬ 
partment of the Interior on January 19, 1907, cover¬ 
ing vacant public lands (Ex. 2, Vol. V) and a Special 
Privilege Agreement granted by the United States 
Department of Agriculture, Forest Service, on March 
23,-1907, covering national forest lands (Ex. 7, App. 
p. 1091). Both of these authorizations were issued 
under the Act of February 15, 1901, c. 372, (31 Stat. 
790, U.S.C. Title 16, § 79) to Helena Power Trans¬ 
mission Company. 

Helena Power Transmission Company began con¬ 
struction of the Hauser dam in 1905 and placed the 
first generating units in operation in January, 1907. 
Theretofore, in March, 1906, United Missouri River 
Power Company acquired all of the capital stock of 
Helena Power Transmission Company in exchange 
for its own stock and bonds. On February 11, 1909, 
Helena Power Transmission Company was merged 
into its parent, United Missouri River Power Com¬ 
pany. A receiver was appointed to take charge of 
all the properties, grants, permits, rights and assets 
of United Missouri River Power Company October 
7, 1911, in a mortgage .foreclosure proceeding. On 
•May 17, 1912, all of the properties, grants, permits, 
rights and assets of United Missouri River Power 
Company were acquired by Missouri River 'Electric 
and Power Company through foreclosure sale. All of 
the capital stock of Missouri River Electric and 
Power Company was acquired by Butte Electric & 
Power Company on or about May 29, 1912, pursuant 
to an agreement dated November 27, 1911, between 
Butte Electric & Power Company and a reorganiza¬ 
tion committee controlling said stock. On December 
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12, 1912, Butte Electric & Power Company and its 
wholly-owned subsidiaries, including Missouri River 
Electric and Power Company, were merged into The 
Montana Power Company, formed for that purpose 
(App. pp. >998-1000). The January 19, 1907, In¬ 
terior Department right of way and the March 23, 
1909, Forest Service authorization have been held 
by Petitioner continuously since December 12, 1912. 

i 

With regard to the January 19, 1907, Interior 
Department right of way, the Commission contends 
that: 

“Prior to emergence of The Montana Power 
Company in 1912, none of the corporate suc¬ 
cessors to the Helena Power Transmission Com¬ 
pany could have acquired its rights under the 
permit. But even if the immediate predecessor 
in interest to The Montana Power Company 
had acquired rights under the Interior permit, 
The Montana Power Company did not succeed 
to them when it emerged on December 12, 1912. 
For the then applicable Interior regulations were 
plainly designed to require the Secretary’s ap¬ 
proval to validate any transfer, however ac¬ 
complished. With none of the requirements of 
that regulation was there even a semblance of 
conformance in 1912.” (App. p. 84.) 

The regulations referred to by the Commission 
were approved August 24, 1912, by the Secretary 
of the Interior (41 L.D. 150). Regulation 19 pre¬ 
scribed the conditions under which a final permit 
might be transferred to a new permittee . Prior to 
that date there was no regulation of the Interior 
Department restricting transfers. The right of way 
itself contains no provision prohibiting or limiting its 
transfer. 

The only transaction subsequent to the adoption 
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of the above mentioned regulations was the merger 
and consolidation of Butte Electric & Power Com¬ 
pany and its wholly-owned subsidiaries into The 
Montana Power Company on December 12, 1912. 
The Commission thus seeks to declare that Petitioner 
does not hold a valid authorization because of a 
transaction occurring thirty-seven years ago and seven 
and one-half years before the enactment of the 
Federal Water Power Act of 1920. 

Regulation 19 of the 1912 Regulations of the De¬ 
partment of the Interior related to a transfer to a 
new permittee . The Federal Power Commission it¬ 
self has previously considered the specific transac¬ 
tion here involved in its Opinion No. 120 in the 
Matter of The Montana Power Company, Docket 
IT-5825, 4 F.P.C. 213, and concluded that The 
Montana Power Company was “merely a continua¬ 
tion of the same business under a new name.” In 
that Opinion the Commission further stated at page 
228: 

“It is, therefore, evident that the clear in¬ 
tent was that the transaction should not create 
a new corporation but rather that it constitute 
a merger and continuation of the pre-existing 
corporate entities.” 

The Supreme Court of the United States has held 
that a merger is not a transfer within the meaning 
of Section 3477, U.S. Rev. Stat. (Act of May 27, 
1908, c. 206, 35 Stat. 411, Title 31, U.S.C., Sec. 
203), which makes transfers of claims against the 
United States “absolutely null and void” 

In the case of Seaboard Airline Ry. v. United 
States, 256 U.S. 655 , J+l S. Ct. 611 , 65 L. Ed. 1U9 , 
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involving Section 3477, the Supreme Court stated 
on page 657: 

“We cannot believe that Congress intended 
to discourage, hinder or obstruct the orderly 
merger or consolidation of corporations as the 
various States might authorize for the public 
interest. There ( is no probability that the 
United States could suffer injury in respect of 
outstanding claims from such union of interests 
and certainly the result would not be more de¬ 
leterious than would follow their passing to heirs, 
devisees, assignees in bankruptcy, or receivers, 
all of which changes of ownership have been 
declared without the ambit of the statute. The 
same principle which required the exceptions 
heretofore approved applies here.” 

The reasoning of the Court in the Seaboard case 
applies with equal force to a merger involving a 
company holding a Department of Interior right 
of way; there was no transfer to a new permittee 
under Regulation 19. 

A transfer in any event would only be a ground 
for revocation in the discretion of the Secretary of 
the Interior (1912 Regulations 1 and 21, 41 L.D. 
153, 171). Additionally, the 1912 Regulations were 
superseded March 1, 1913, by new regulations, which 
provided in Regulation 19 that “No permit will be 
deemed to be revoked except on the issuance by the 
Secretary of a specific order of revocation.” Far 
from revoking it, the Secretary of the Interior has! 
consistently recognized the existence and validity 
of the Hauser right of way and has regularly col¬ 
lected the annual rentals therefor from Petitioner! 
(App. p. 990). Petitioner was specifically recog¬ 
nized as the owner and holder of the right of way in 
question by letter of the Secretary of the Interior! 
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dated December 19, 1929 (Ex. 155, App. p. 1534) 
prescribing rentals and regulations. It is undis¬ 
puted that said right of way has not been cancelled, 
terminated or revoked by the Department of the In- 
- terior (App. pp. 83, 990). 

The Commission states that “it should here be 
assumed that the Secretary of the Interior would 
have revoked the permit if he had had knowledge 
of all the relevant facts at any time prior to 1920.” 
(App. p. 88.) Such an unwarranted assumption is 
based upon the equally unwarranted assumption that 
the Secretary did not have knowledge of all the 
relevant facts. This statement is another example 
of how the Commission relies upon surmise and con¬ 
jecture rather than upon facts found in the record. 

The Commission likewise claims that Petitioner 
has no rights under the Department of Agriculture 
Special Privilege Agreement of March 23, 1907, 
covering national forest lands at Hauser, because of 
the above mentioned intercorporate transactions in 
1912 and prior thereto. With regard to this matter 
the Commission makes the same bold and arbitrary 
assertion that “it may properly be assumed that, if 
the Secretary of Agriculture had known all the 
relevant facts at any time prior to 1920, he would 
have revoked this non-transferable permit when the 
named permittee ceased to exist.” (App. p. 87.) 
There is absolutely nothing in this record on which 
such an assumption can be based. There is noth¬ 
ing to give the slightest indication that the Secretary 
did not know “all the relevant facts at any time 
prior to 1920.” On the contrary, the record shows 
that Petitioner has at all times since the consolida- 
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tion and merger in 1912 paid to the Department the 
annual rentals, when due, in accordance with the 
terms of said Permit upon statements rendered an¬ 
nually by the Department. In issuing the Hebgen 
permit (Ex. 8, App. p. 1099) on October 12, 1914, 
the Secretary of Agriculture specifically took cogni-; 
zance of Petitioner’s ownership of Hauser. 

Here also Petitioner maintains that there has been 
no “transfer” of the authorization in violation of 
the Special Privilege Agreement, the regulations of 
the Department of Agriculture applicable thereto, 
or the Act of February 15, 1901. 

Regulation L-17 of the U.S. Department of Agri- j 
culture issued December 14, 1915, prescribed the j 
conditions under which permits might be transferred 
to a new permittee. Regulation L-19 provided that I 
violation of any provision of the regulations or of 
a permit “shall be sufficient ground for revocation 
of such permit” and that “No final permit will be 
deemed to be terminated except upon formal revoca¬ 
tion thereof by the Secretary and until the permit¬ 
tee shall have had a reasonable time—not to exceed 
90 days—within which to show cause why such re¬ 
vocation should not be made.” It is beyond question 
that the Secretary of Agriculture had authority so 
to amend his regulations or that such regulations 
applied to Petitioner’s Hauser permit issued by the 
Secretary. 

There was no transfer in violation of Regulation 
L-17. (F.P.C. Opinion No. 120, In the Matter of i 

The Montana Power Company, 4 F.P.C. 213; Sea¬ 
board Airline Ry. Co. v. United States, supra.) Even 
if there had been a transfer, it would only con- 
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stitute a ground for revocation by the Secretary 
(Reg. L-19). The permit has not been cancelled, 
terminated or revoked (App. pp. 83, 990). 

The Commission states that Petitioner’s authority 
under the Act of June 8, 1894 (28 Stat. 91), author¬ 
izing the construction of the Hauser dam, has now 
ceased to exist (App. p. 82). Petitioner has not 
questioned that said Act of Congress granted certain 
rights for a period of fifty years and that said period 
has expired. The Petitioner reasserts its position, 
however, that no such Congressional authorization 
is required because its Hauser development is not 
located in a navigable water of the United States. 

Canyon Ferry 

Petitioner occupies the public lands at its Canyon 
Ferry development by virtue of permission given by 
Congress in the Rivers and Harbors Act of June 
3, 1896, C. 314 (29 Stat. 202, 232), pursuant to 
conditions prescribed by the Secretary of War, and 
under a right of way (Ex. 1, Vol. V) granted by 
the Secretary of the Interior on April 15, 1905, 
pursuant to the Act of February 15, 1901. The 

Act of June 3, 1896, provides on page 232: 

“ * * * Provided , That subject to such condi¬ 
tions as the Secretary of War may prescribe, 
any person, company, or corporation may con¬ 
struct a dam or dams across said river above 
Stubbs Ferry, with necessary canal and improve¬ 
ments to develop water power and for other 
useful purposes; * * 

The Commission contends that the Petitioner ac¬ 
quired no rights to occupy public lands under the 
Act of June 3, 1896, because the Act of May 14, 


I 
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1896 (29 Stat. 120) empowered the Secretary of the 
Interior to issue permits for the use of public lands 
for the purposes of generating, manufacturing or 

i 

distributing electric power (App. p. 91). An exam¬ 
ination of this Act of May 14, 1896, discloses that 

i 

it authorized the issuance of permits for only forty 
acres of public land, and so was not applicable to 
such a situation as at Canyon Ferry. The Canyon 
Ferry project, placed in operation in 1898, occupies 
214 acres of government land. 

After the Act of February 15, 1901, was enacted, - 
the above mentioned right of way was obtained from 
the Department of the Interior. The named per¬ 
mittee was the Missouri River Power Company, all 
of the capital stock of which was acquired in March, j 
1906, by United Missouri River Power Company. 
The subsidiary was merged into the parent com¬ 
pany on February 11, 1909. As a result of the 1911- 
1912 foreclosure proceedings mentioned in connec¬ 
tion with the Hauser permits, Missouri River Elec¬ 
tric and Power Company succeeded to all of the ! 
properties, rights, permits and assets of United Mis¬ 
souri River Power Company. Subsequently, on 
December 12, 1912, Missouri River Electric and 
Power Company was merged into The Montana 

i 

Power Company as hereinbefore stated (App. pp. 
996-998). Petitioner has thus held said right of 1 
way since December 12, 1912. 

The Commission alleges that Petitioner acquired 1 
no rights through these transactions and “has been; 
in trespass on the public lands occupied by the! 
Canyon Ferry development since 1912.” (App. p. 
90.) This conclusion of the Commission is patently 
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erroneous. The Interior Department right of way 
here involved is in exactly the same position as the 
one for the Hauser development discussed above, 
and the same legal principles are here, applicable. 

The United States is presently negotiating to 
acquire Petitioner’s Canyon Ferry development which 
will be submerged by the reservoir to be created by 
the Canyon Ferry Dam now under construction by 
'the Bureau of Reclamation about one and one-half 
miles downstream from Petitioner’s dam. It is 
probable that by the time this case is presented to 
the Court the United States will have acquired Peti¬ 
tioner’s Canyon Ferry property and any question 
as to the occupancy of public lands at that develop- 

i 

ment will have become moot. Therefore, space will 
not be taken to discuss further Petitioner’s rights to 
occupy public lands at Canyon Ferry. 

Hebgen 

The occupancy of lands of the United States by 
the Hebgen reservoir is authorized by a Final Power 
Permit (Ex. 8, App. p. 1099) dated October 12, 
1914, granted by the Secretary of Agriculture to 
Montana Reservoir and Irrigation Company, all of 
the capital stock of which was then, and at all times 
thereafter, owned by Petitioner. On May 26, 1934, 
in accordance with a plan for the liquidation and 
dissolution of Montana Reservoir and Irrigation 
Company, Petitioner surrendered all of the capital 
stock of its wholly-owned subsidiary and assumed all 
of its liabilities in exchange for all of the property, 
grants, permits, rights of way and other assets of 
the subsidiary (App. p. 996). 

The Commission contends that the transaction in 
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1934 was a “transfer” of the Final Power Permit in 
violation of its terms and that the Petitioner has 
since that date occupied the lands of the United 
States covered by the Hebgen reservoir without 
authorization (App. p. 92). Petitioner maintains 
that it is the owner and bolder of the Final Power 
Permit and has all of the governmental authority 
necessary for the Hebgen development. 

Prior to the time the permit was issued, the 
District Forester, who was in charge of the matter 
for the Department of Agriculture, wrote the Man¬ 
ager of the Montana Reservoir and Irrigation Com- 

! 

pany on June 4, 1913, requesting information as to 
the relationship between The Montana Power Com¬ 
pany and Montana Reservoir and Irrigation Com¬ 
pany, and inquiring in which name the Permit should 
be issued (Ex. 12, App. p. 1125). The Manager 
of the Reservoir Company replied on June 19, 1913, 
giving the information requested and asking that 
the Permit be issued in the name of Montana Reser¬ 
voir and Irrigation Company (Ex. 12, App. p. 1126). 
The Permit itself provides for the payment of rent-- 
als based upon the capacity of the downstream power 
projects then and now owned by The Montana Power 
Company at Madison, Canyon Ferry, Hauser and 
Holter (Ex. 8, App. p. 1099). The corporate re¬ 
lationships were fully understood and specifically 
taken into consideration in the issuance of the Per¬ 
mit * ! 

No “transfer” resulted from the dissolution of! 
the subsidiary company in 1934, which is the only 
transaction involving the Hebgen Permit. 

The provision in the Permit upon which the Com- 
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mission relies for its conclusion is Article 4, which 
provides that: , 

“This permit and the permission granted 
hereunder to occupy and use national forest 
lands may be transferred to a new permittee 
under the following conditions, and not other¬ 
wise * * 

Petitioner is not a “new permitee,” but has been 
at all times the owner of the permit and has con¬ 
sistently been so recognized by the issuing Depart¬ 
ment 

The meaning of “transfer” under similar circum¬ 
stances has been considered by the courts in con¬ 
nection with cases arising under Section 3477, Rev. 
Stat In the case of Novo Trading Corporation v. 
Commissioner of Internal Revenue, 118 F. (2) 320, 
the corporation transferred all of its assets, includ¬ 
ing a claim against the United States, to its three 
stockholders. The Commissioner contended that Sec¬ 
tion 3477 rendered the transfer void, but the court 
ruled otherwise, stating on page 822: 

“ * * * The assignment only passed legal title 
to parties who already owned the entire bene¬ 
ficial interest in the claim. Such an assignment 
is not within the evils at which the prohibitions 
of the statute are directed. * * *. Hence the 
assignment was valid and the refund collected 
in 1934 was not income of the petitioner.” 

Also in the case of Roomberg v. United States, UO 
F. Supp. 621, the sole stockholder of a corporation 
acquired its assets and assumed its liabilities and 
surrendered its capital stock. Included in the assets 
was a claim for refund of certain taxes. The Com¬ 
missioner contended that there was a transfer which, 
under Section 3477, was void, and the plaintiff could 
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not maintain his claim. The court held for the 
plaintiff, stating at page 628: 

“In the instant case it is undisputed that 
Roomberg was the sole stockholder in the cor¬ 
poration, and thus the sole beneficial owner of 
the assets of the corporation.” 

Section 3477, which renders a transfer absolutely 
null and void , is much stronger than the provision 
in Article 4 of Petitioner's Final Power Permit, 
which merely prescribes conditions under which a 
permit may be transferred to a new permittee* 
Nevertheless, the courts have had no clifficulty in 
finding under Section 3477 that the acquisition of 
assets of a corporation by its sole Stockholder or 
stockholders is not a transfer. It is clear that the 
acquisition of the Hebgen Final Power Permit by 
Petitioner upon dissolution of its wholly-owned sub* 
sidiary in 1934 was not a transfer to a new permits 
tee within the meaning of Article 4 of the Permit, 

Furthermore, Article 3 of the Final Power Permit 
provides: 

“No revocation, however, of this permit, 
either in whole or in part, will be made until 
after due notice thereof has been served upon 
the Permittee, and until after the Permittee 
shall have been given a reasonable time, not 
to exceed ninety (90) days after the service 
of said notice, within which to show cause why 
such revocation should not be made.” (Ex. 8, 
App. p. 1101.) 

This provision is the same as Regulation L-19 isr 
sued by the Secretary of Agriculture December 14, 
1915. 

i 

No action has ever been taken by the Department 
of Agriculture to cancel, terminate or revoke said 









—. 116 - 

permit in accordance with the terms thereof. On 
the contrary, the Department has consistently recog¬ 
nized that the Permit is valid and existing and that 
Petitioner is the owner and holder thereof, and has 
regularly collected from Petitioner the annual rent¬ 
als thereunder (App. p. 989). 

Petitioner also holds a Special Use Permit dated 
October 15, 1915, granted by the United States De¬ 
partment of Agriculture, Forest Service, covering 
a camp site at Hebgen. This permit was also is¬ 
sued to Montana Reservoir and Irrigation Company 
and is governed by the same principles above set 
forth, which will not be repeated here. It is in any 
event subsidiary to and supplemental to the Final 
Power Permit. This Special Use Permit also has 
never been cancelled, terminated or revoked and the 
rentals thereunder have been regularly paid by Peti¬ 
tioner, when due, in accordance with the terms 
thereof. 

Commission Cannot Revoke or Challenge 
Validity of Permits 

The following principles apply to all of Petitioner's 
permits and rights of way. 

The Commission has no authority or jurisdiction 
to revoke or to challenge the validity of permits and 
rights of way regularly issued by the Secretary of 
Agriculture or the Secretary of the Interior. The 
authorization herein discussed were issued long prior 
to the enactment of the Federal Water Power Act of 
1920 and have been in effect for periods of from 
thirty-five to forty-four years. Rentals are regu¬ 
larly collected from Petitioner for such permits and 
rights of way by the issuing Department. 
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The authorizations relied upon by Petitioner are 
greater than a mere personal license. 

In the case of Washington Water Power Co. v. 
Harbaugh , 253 Fed. 681 , the company had obtained 
a permit from the Secretary of the' Interior under 
the Act of February 15, 1901, for a transmission 
line across lands then included in an Indian reserva¬ 
tion. Subsequently, Congress made provision for 
opening the reservation and the lands in question 
were allotted. At the time the allotment was made, 
the applicable regulation provided that the issu¬ 
ance of a patent revoked the right of way. Be¬ 
fore the patent issued, the regulation was amended to 
provide that the subsequent issuance of a patent 
would not revoke a right of way. Patent was issued 
containing no reference to the transmission line right 
of way. Harbaugh contended that the company 
never acquired anything more than a revocable li¬ 
cense, and that the issuance of the permit ipso facto 
operated to revoke the license. The Federal Court 
held that the issuance of the patent did not revoke 
the company’s license and quoted the Secretary of the 
Interior as follows (at p. 683): 

“ Tn view of the permanent character of the 
works authorized to be constructed under the 
act of February 15, 1901, and the large in¬ 
vestment necessary to such construction, the 
statute ought not to be interpreted as giving 
a precarious tenure except in so-far as dearly 

appears from the words used by Congress. 

* * * >» 

• 

A very similar factual situation was presented 
in the case of Swendig v. Washington Water Power 
Co ., 281 Fed. 900 , and the court again disapproved 
the same contention, saying at page 903: 
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“ * * * The permission granted to the appellee 
was subject to revocation at any time by the 
then Secretary of the Interior or his successor; 
but that was the sole condition to the continuous 
existence of the rights of way granted, and that 
reserved power on the part of the grantor was 
never exercised prior to the issuance of the 
patents to the appellants, nor since, so far as 
appears. * * 

And the court further stated, at page 90U: 

“It would hardly be contended that the ap¬ 
pellee could not have at any time transferred 
or conveyed its power and telephone lines, with 
all incidental rights pertaining thereto, to some 
other company or person, or that its rights in 
the premises would not have passed to its cred¬ 
itors in the event it had been unsuccessful in 
its business.” 


This decision was affirmed by the United States 
Supreme Court in Swendig v. Washington Water 
Power Co ., 265 U.S. 822 , 68 L. Ed. 1086 , U S. Ct. 
496, in which the court said, on pages 329 and 830: 

“Appellants contend that appellee acquired 
a mere license temporarily to use the right of 
way through the lands in question, and that 
the patents without more revoked the license 
and deprived appellee of its right of way over 
the lands therein described. In support of this 
contention, they stress the concluding clause of 
the act, stating that the permission given 'shall 
not be held to confer any right, or easement, or 
interest in, to, or over any public land, reser¬ 
vation, or park/ The purpose of the act is 
to grant to the Secretary power 'to permit the 
use of rights of way’ through the lands referred 
to. And, in order that control over them may 
be retained, it is provided that the Secretary in 
his discretion may revoke such permits. The 
enterprises mentioned in the act involve ex¬ 
pensive and permanent construction. The use 
of land necessary for the undertakings specified 



is to be distinguished from mere licenses to 
travel over, graze cattle on, or otherwise use 
or occupy land without investment for con¬ 
struction or improvements. Plainly', the piece¬ 
meal revocation of the right of way, whenever 
a patent is issued to a settler along the line, 
would increase the financial burden and add de¬ 
ments of risk to the investments, and so be in* 
consistent with the purpose of the act. The 
clause above quoted should be read to promote 
and advance, not to defeat, the legislative pur¬ 
pose to permit the use of rights of way through 
public lands for the industries and utilities 
mentioned. It is included from an abundance 
of caution to support and safeguard the Sec¬ 
retary's power of revocation. It means that 
the permissions given shall not be deemed to 
confer any right that may not be revoked by 
him in the exercise of his discretion. There 
is no other enactment providing for the termina¬ 
tion of the use of the rights of way. The right 
to use continues until the permission given by 
the Secretary is revoked by him,” 

i. 

The Commission is an administrative agency of 
the Government, having only such powers as are 
delegated to it by the Federal Power Act. It must 
exercise its authority within the framework of that 
Act. Rights existing at the date the Act became ef¬ 
fective are specifically protected by Section 23 (a). 

That this was the intention of Congress is clear. 
For example, in 56 Cong. Rec., Part 10, at page 
10082 , Representative French of Idaho said: 

“Now, that leaves the situation just as it 
ought to be left. We do not confirm anything. 
We leave it subject to the discretion of the 
Secretary of the Interior, the Secretary of Agri¬ 
culture, or the Secretary of War, as the case 
may be, to do or not to do, under the permit 
that has been issued, that which the respective 
Secretaries have the power now to do.” 
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Again, in 58 Cong . Rec., Part 8, at page 221*2, 

Representative French, in explaining his proposed 

amendment of Section 23(a), stated: 

“ * * * We propose not to disturb any right 
heretofore granted, and we leave open the 
future disposition of whatever action should be 
taken. The department to-day has the author¬ 
ity to modify and revoke permits heretofore 
granted. We do not disturb that. * * 

Also, in the Senate discussion the recognition and 
continuance of existing permits and rights of way 
was clearly expressed. In 59 Cong. Rec., Part 2, at 
page 1178, Senator Phipps of Colorado replied to a 
question of Senator Johnson of South Dakota as 
follows: 

“Mr. JOHNSON of South Dakota. They 
have naturally been operating such power plants 
under certain permits where they were located 
upon Government land. I wish to ask if there 
is anything in this bill—I have not had an op¬ 
portunity to give it a thorough study—that 
would interfere with the rights under which 
they are now operating? 

“Mr. PHIPPS. I have not found anything 
that would lead me to think there was such 
danger in the bill, or I should oppose it.” 

It is abundantly clear that Congress did not in¬ 
tend that the Federal Power Commission could affect 
in any way permits or rights of way theretofore 
granted by the Secretary of the Interior or the Sec¬ 
retary of Agriculture, but on the contrary, it was 
the intention that such permits and rights of way 
would continue in effect subject to the jurisdiction 
of the issuing Department in accordance with the 
existing laws and applicable regulations. 

The Chief Counsel of the Federal Power Com- 
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mission, in an opinion dated October 20, 1920, and 
approved by the Commission November 8, 1920 (1 
Annual Report 142, 143), clearly recognized the; 
limitations upon the Commission’s jurisdiction with: 
relation to existing permits. After quoting Section 
23 of the Federal Water Power Act, the opinion 
stated: 

“It is clear from this provision that until such 
a license is applied for the Federal Power Com¬ 
mission is without jurisdiction to affect any| 
permit or authority heretofore given pursuant to 
law, if such authority is still a subsisting one, 
and that the administration of such permit; 
remains with the authority which issued it. 

“The regulations of the Department of the; 
Interior concerning permits issued under the 
act of February 15, 1901 (31 Stat. 790), pro¬ 
vide (Reg. 19) that violation by a final permit-; 
tee of any of the provisions of the regulations; 
or 'of any of the conditions of a permit issued; 
to him thereunder, shall be sufficient ground! 
for revocation of such permit; * * *. No permit 
shall be deemed to be revoked except on the 
issuance by the Secretary of a specific order of! 
revocation * * V 

“It is clear from this regulation that the 
lapse of the period within which the project was 
to be completed did not itself terminate the per¬ 
mit, but that such permit remains a subsisting 
permit until action is taken by proper authority 
to revoke or cancel it for noncompliance with 
the conditions upon which it was originally is¬ 
sued. In other words, the condition respecting 
the completion of the project is in the nature 
of a condition subsequent, the breach of which 
must be taken advantage of by affinnative ac¬ 
tion in order to divest the permittee of the rights 
conferred by the final permit.. As already 
stated, it is clear from the provisions of Sec-! 
tion 23 of the Federal Water Power Act that 
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the Federal Power Commission is without juris¬ 
diction to affect any subsisting permit unless the 
permittee applies for a license under that act. 
I think it is clear, therefore, that the authority 
to cancel the permit for breach of the condi¬ 
tion or to extend the period for the completion 
of the project is not vested in the Federal Power 
Commission.” 

Conclusion As To Authority To Occupy 
Public Lands 

There has been no issue properly raised in the 
pleadings as to authority to occupy public lands and 
the order of the Commission based upon this issue 
is contrary to law and of no effect. 

Petitioner has permits, valid existing rights of 
way and authority lawfully granted prior to the 
enactment of the Federal Water Power Act of June 
10 j 1920, for the occupancy of the lands of the United 
States affected by the hydroelectric developments 
discussed above. Such authorizations are specifically 
preserved by Section 23(a) of the Federal Power 
Act. The Commission has no authority or jurisdic¬ 
tion with respect to, and cannot question the validity 
or existence of permits or rights of way issued by 
appropriate authorities. The Commission’s finding 
that Petitioner does not have authority to occupy 
lands of the United States affected by the develop¬ 
ments hereinabove discussed is not supported by the 
evidence, is contrary to the evidence, and is contrary 
to law. 

EFFECT ON NAVIGABLE CAPACITY 

The controversy over the issue of navigable ca¬ 
pacity arose on the opening day of the hearing. 

♦ 
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Throughout the proceeding Petitioner has maintained 
the following position on this subject: 

(1) The question is not within the issues raised 
by the pleadings. (2) Evidence on this issue is not. 
admissible in this proceeding. (3) The Commission 
has no authority as to dams constructed prior to 1935 
on the ground that they affect navigable capacity. 
All of the dams involved in this proceeding were con¬ 
structed and in operation prior to 1935. (4) The 

Commission has no authority under Section 10 of 
the Rivers and Harbors Act of March 3, 1899, c. 
425, Sec. 10 (30 Stat. 1151, U.S.C. Title 33, Sec. 
403); moreover, Petitioner’s operations would not be 
in violation of that section. (5) Neither Section 
4(e) nor Section 4(g) of the Federal Power Act give 
the Commission any authority to require Petitioner 
to take a license. (6) The only prohibition in the 
Federal Power Act is contained in Section 23(b) and 
the Commission has no authority to require the taking 
of a license unless that Section is being violated. The 
evidence shows that there has been no violation of 
that Section. 

The Pleadings 

i 

Neither the Order to Show Cause, the Answer, the 
Order Amplifying or Amending Order to Show Cause, 
nor the Answer to the amplified Order mention effect 
on navigable capacity or suggest in any manner that 
the issue is involved. 

No such issue was suggested in the lengthy cor¬ 
respondence between the Commission and Petitioner 
which preceded the institution of the proceeding. 
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Tills correspondence is found at pages 1650 to 1659 
of the Joint Appendix. 

The Hearing 

At pages 23 to 26 of this brief we have dis¬ 
cussed the manner in which the issue of effect on 
navigable capacity was brought into this case. 

The first intimation given Petitioner that evidence 
as to effect on navigable capacity would be presented 
was the statement by the principal attorney for the 
Commission on the opening day of the hearing. 

On the third day of the hearing Commission’s Ex¬ 
hibits 32-A and 32-B were offered, relating to the 
dates of steamboat arrivals at Fort Benton (App. p. 
249). This was the first evidence offered which bore 
on the issue of navigable capacity. Petitioner’s coun¬ 
sel objected on the ground that the question was not 
within the issues, that all of Petitioner’s dams in¬ 
volved in the proceeding were constructed prior to 

1935, and that as to such dams the Commission had 

✓ 

no authority to require the taking of a license on this 
ground or to declare such a dam unlawful (App. p. 
249.) Petitioner’s counsel then inquired whether the 
principal attorney considered that Section 4(g) gave 
the Commission any authority to require the taking of 
a license on the ground of effect on navigable capacity 
(App. p. 250). 

The principal attorney for the Commission stated 
that he did feel that the Commission could proceed 
under Section 4(g) as to these developments, even if 
it were assumed that they were not in navigable 
waters of the United States (App. p. 251). On being 
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pressed by Petitioner’s counsel and at the suggestion 
of the Trial Examiner that a full statement would be 
helpful, he stated that no court decision had been 
rendered on the question, that the proceeding was one 
under Section 4(g), and then said: 

‘‘The next question to which Mr. Chase’s in¬ 
quiry was directed, and with which his inquiry is 
more concerned, is assuming that the Commis¬ 
sion may make such investigation, would it be 
authorized under Section 4(g) to issue an order 
directed against the Montana Power Company 
for that company to take a license for the power 
plants located on a non-navigable stream. Ob¬ 
viously it could do so only if there was some act 
which was being violated. 

******** 

“ * * * There is no requirement in the Federal 
Power Act that a license shall be taken by a 
company occupying a portion of a non-navigable 
stream affecting lower navigable capacity. The 
violation occurs by reason of the language of the 

Rivers and Harbors Act of March 3, 1899. 
******** 

“ * * * I can cjte to the Trial Examiner and the 
Montana Power Company no authority wherein 
the right of the Federal Power Commission to so 
proceed has been upheld.” (App. pp. 254, 255.) 

The hearing proceeded on the theory that the Com¬ 
mission based its authority as to navigable capacity 
on the 1899 Act. Petitioner at all times protected its 
position by appropriate objections. 

Commission’s Opinion 

The Commission’s opinion quotes Sections 4(e) and 
4(g) and states that under United States v. Rio 
Grande Dam & Irrigation Co., 174 U. S. 690, Con¬ 
gress has jurisdiction where the operation of a project i 
in a non-navigable stream impairs the navigable 
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capacity of a navigable water of the United States. 

The opinion continues: 

“Likewise, Section 4(g) empowers the Com¬ 
mission to require licensing of such a project so 
long as its order is ‘appropriate, expedient, and 
in the public interests to conserve and utilize the 
navigation and water-power resources of the 
region.’ ” (App. p. 94.) 

The opinion further states that the dams create 
obstructions contrary to the Congressional policy set 
forth in Section 10 of the Rivers and Harbors Act of 
March 3, 1899 (30 Stat. 1151) (App. p. 98). 

In its .Order Denying Petitioner’s Application for 
Rehearing, the Commission finds that its statements 
in the opinion relative to the scope and application 
of Section 4(e) do not seek to extend or enlarge the 
jurisdiction of the Commission beyond the limits pro¬ 
vided in other Sections of the Act (App. p. 149). 
We take this to mean that Section 4(e) authorizes 
the issuance of a license only if one be applied for. 

As we understand it, the Commission now seeks to 
base its authority on Section 4(g) of the Act, but 
because this is not entirely clear, we shall also discuss 
briefly the Act of March 3, 1899. 

Wholly apart from the question whether the effect 
on navigable capacity was within the issues raised by 
the pleadings, evidence on the subject should not have 
been received because neither Section 4(g) nor the 
1899 Act, nor any other statutory provision, gives 
the Commission authority to require a license for a 
dam constructed prior to 1935 on the ground that its 
operation affects navigable capacity. Unless such 
authority exists, no order can properly be made re¬ 
quiring Petitioner to take a license. 
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Section 4(g) 

Section 4(g) was added in 1935. Its meaning 
must be found in the intention of Congress, deter¬ 
mined by the ordinary rules of statutory construction. 

It reads as follows: 

“SEC. 4. The Commission is hereby author¬ 
ized and empowered— 

******** 

“(g) Upon its own motion to order an in¬ 
vestigation of any occupancy. of, or evidenced 
intention to occupy, for the purpose of develop¬ 
ing electric power, public lands, reservations, or 
streams or other bodies of water over which Con¬ 
gress has jurisdiction under its authority to 
regulate commerce with foreign nations and , 
among the several States by any person, corpora- : 
tion, State or municipality and to issue such j 
order as it may find appropriate, expedient, and 
in the public interest to conserve and utilize the 
navigation and water-power resources of -the 
region.” 

First Sentence of Section 23(b) 

The 1935 amendments added the first sentence of 
Section 23(b), which reads as follows: 

i 

“It shall be unlawful for any person, State, 
or municipality, for the purpose of developing 
electric power, to construct, operate, or maintain 
any dam, water conduit, reservoir, power house, 
or other works incidental thereto across, along, 
or in any of the navigable waters of the United 
States, or upon any part of the public lands or 
reservations of the United States (including the 
Territories), or utilize the surplus water or 
water power from any Government dam, except 
under and in accordance with the terms of a 
permit or valid existing right-of-way granted 
prior to June 10, 1920, or a license granted pur¬ 
suant to this Act. * * * ” 

This was the first time that the Act contained any 
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prohibition whatsoever or made anything unlawful. 

Throughout Section 23 (b) of the 1935 Act a clear 
distinction is drawn and maintained between navi¬ 
gable waters of the United States and other waters 
over which Congress has jurisdiction under the com¬ 
merce clause. The first sentence of Section 23(b) 
clearly applies only to “navigable waters.” 

Clearly, if Section 4(g) gave the Commission the 
authority for which it now contends, the first sentence 
of Section 23(b) would have been superfluous and 
useless and would never have been enacted, because 
Section 4 (g) would be broader than the first sentence 
of Section 23(b) and would include all of the provi¬ 
sions of that sentence. 

Second Sentence of Section 23(b) 

Prior to the 1935 amendment, the filing of declara¬ 
tion of intention was at the discretion of the person 
intending to build a dam. The 1935 amendment 
made mandatory, instead of optional, the filing of a 
declaration of intention by one proposing thereafter 
to construct a dam in waters other than navigable 
waters over which Congress had jurisdiction under 
the commerce clause, and required the taking of a li¬ 
cense only if the Commission should find on investiga¬ 
tion that the dam would affect the interests of inter¬ 
state or foreign commerce. This requirement applies 
only to dams constructed after the effective date of 
the 1935 amendment. All of Respondent's dams here 
involved had been in operation for at least five years 
on that date. 

If Section 4(g) had the effect now claimed by the 
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Commission for it, this provision of Section 23(b) 
also would be superfluous, for in that event the Com¬ 
mission could require a license for a dam in non- 
navigable waters, regardless of when it was con¬ 
structed, if it affected navigable capacity. Attrib¬ 
uting such an intention to Section 4 (g) would destroy 
any possible meaning of the second sentence of Sec¬ 
tion 23(b). 

It is a fundamental rule of statutory construction 
that every part of a statute should be given effect. ' 

The fact that Congress enacted Section 23(b) and 
Section 4(g) at the same time is a complete answer 
as a matter of statutory construction to the Commis¬ 
sion's interpretation of Section 4(g). The language 
of the Supreme Court in Federal Power Commission 
v. Panhandle Eastern Pipe Line Co ., 69 S. .Ct. 1251 , 
is directly applicable. The Court there says, at page 
1260: 

“ * * * If possible all sections of the Act must 
be reconciled so as to produce a symmetrical 
whole. We cannot attribute to Congress the in¬ 
tent to grant such far-reaching powers as im¬ 
plicit in the Act when that body has endeavored 
to be precise and explicit in defining the limits 
to the exercise of federal power.” 

The Commission is apparently unwilling to concede 
that its regulatory power is not as broad as its in¬ 
vestigational authority. Here again the language of 
the Supreme Court in the Panhandle case fits the 
situation perfectly. It says, on page 1256: 

“The Commission cites §§ 5(b), 6(a) and 
(b), 8(a), 9(a), 10(a), and 14(b) to show that 
Congress intended ‘to confer a certain measure 
of authority upon the Commission’ ever the pro- 
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duction and gathering of gas. These sections 
empower the Commission to make investiga¬ 
tions, to prescribe rules for the keeping of ac¬ 
counts and records by the natural-gas companies, 
and to require that the companies file such re¬ 
ports as are deemed necessary by the Commission 
in the proper administration of the Act. These 
powers are inquisitorial in nature and were de¬ 
signed to aid the Commission in exercising its 
powers and ‘to serve as a basis for recommend¬ 
ing further legislation to the Congress.’ Sec¬ 
tion 14(b), quoted below, comes closest to sup¬ 
porting the Commission’s argument but that con¬ 
fers only power to obtain information. Al¬ 
though these sections bear evidence of congres¬ 
sional consideration of the relationship of pro¬ 
duction properties to other elements of the nat¬ 
ural-gas business, they do not even by implica¬ 
tion suggest to us an extension of the regulatory 
provisions of the Act to cover incidents connected 
with the production or gathering of gas.” 

This language of the Supreme Court with reference 
to the regulatory authority of the Federal Power 
Commission under the Natural Gas Act applies with 
equal force to the contentions of the Commission as to 
its authority under Section 4(g). 

Rivers and Harbors Act of 1899 

It is axiomatic that the Commission has only such 
powers as are expressly delegated to it by the Federal 
Power Act. That Act gives the Commission no 
authority to enforce the Act of March 3, 1899. 

The portion of the 1899 Act in question reads as 
follows: 

“That the creation of any obstruction not af¬ 
firmatively authorized by Congress, to the navi- 

f able capacity of any of the waters of the United 
tates is hereby prohibited; * * 




The 1899 Act provides its own method of enforce¬ 
ment, Section 12 providing that anyone who violates 
its provisions shall be guilty of a misdemeanor, and 
that removal of structures violating the Act may be 
enforced by injunction in proceedings instituted un¬ 
der the direction of the Attorney General. This rem¬ 
edy is exclusive. 

Finally, under the 1899 Act,* the Rio Grande case 
established the law to be that there must be a 
substantial interference with navigable capacity 
within the limits where navigation is a recognized 
fact. In this case there is no evidence of any navi¬ 
gation being interfered with by Petitioners opera¬ 
tions at any time. Navigation to Fort Benton had 
ceased before the first dam was built at Black Eagle 
in 1890. Since the Government’s Fort Peck Dam 
has been constructed, Petitioner’s operations can have 
no effect on the river below Fort Peck (App. pp. 492, 
792). 

Petitioner’s dams do not, as the Commission’s opin¬ 
ion states, “create obstructions contrary to the Con¬ 
gressional policy set forth in Section 10 of the Rivers 
and Harbors Act of March 3, 1899.” Even if they 
did, the Commission would have no authority to order 
Petitioner to take a license on that ground. 


CONCLUSION 

No issue has been raised by the pleadings in this 
case as to occupancy of public lands by Petitioner’s 
hydroelectric developments or as to the effect of the 
operation of such developments upon navigable ca¬ 
pacity of the Missouri River. 
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The admission of evidence on other issues than 
navigable waters of the United States and the admis¬ 
sion of hearsay evidence has deprived Petitioner of a 
fair trial, and, under the circumstances of this pro¬ 
ceeding, amounts to a deprivation of property with¬ 
out due process of law. 

None of Petitioner’s developments are located in 
“navigable waters” of the United States as defined 
in Section 3(8) of the Federal Power Act. The Com¬ 
mission’s jurisdiction is limited to projects in “navi¬ 
gable waters” as defined by that Section. 

Petitioner has valid and existing permits and rights 
of way granted prior to June 10, 1920, authorizing 
the occupancy of all lands of the United States occu¬ 
pied by its developments on the Madison and Mis¬ 
souri Rivers except the Madison development, for 
which application for license is pending before the 
Federal Power Commission. 

Petitioner’s developments do not affect navigable 
capacity of navigable waters of the United States. 
The Commission has no authority over dams con¬ 
structed prior to 1935 on the ground that they affect 
navigable capacity. All of Petitioner’s developments 
were constructed and placed in operation prior to 
1931. 

Section 23(b) is the only Section of the Federal 
Power Act making the construction, maintenance or 
operation of power projects under certain circum¬ 
stances unlawful without a license granted pursuant 
to that Act. Neither Section 4 (g) nor any other pro¬ 
vision of the Act extends the Commission’s authority 
to require a license. 
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i 

No licenses are required under the Federal Power 
Act for Petitioner’s developments, or any of them, 
on the Missouri and Madison Rivers except the Mad¬ 
ison development, for which application for license 
is pending. 

i 

The order of the Commission is not supported by 
the evidence, is contrary to the evidence, and is con¬ 
trary to law. It should be reversed and the pro¬ 
ceeding dismissed. ! 

i 

Respectfully submitted, 

i 
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APPENDIX 

STATUTES, REGULATIONS AND RULES 

• I * 

STATUTES 

The Federal Power Act (Act of August 26, 1935, 
c. 687, 49 Stat. 838; U.S.C., Title 16, Sec. 791 et 
seq.). 

Sec. 4(e) - US.C. Title 16, Sec. 797(e): ' 

“SEC 4. The Commission is hereby authorized and em¬ 
powered— 


“(e) To issue licenses to citizens of the United States, 
or to any association of such citizens, or to any corporation 
organized under the laws of the United States or any State 
thereof, or to any State or municipality for the purpose of 
constructing, operating, and maintaining dams, water con¬ 
duits, reservoirs, power houses, transmission lines, or other 
project works necessary or convenient for the development 
and improvement of navigation and for the development, 
transmission, and utilization of power across, along, from or 
in any of the streams or other bodies of water over which 
Congress has jurisdiction under its authority to regulate 
commerce with foreign nations and among the several States, 
or upon any part of the public lands and reservations of the 
United States (including the Territories), or for the purpose 
of utilizing the surplus water or water power from any Gov¬ 
ernment dam, except as herein provided: Provided, That 
licenses shall be issued within any reservation only after a 
finding by the Commission that the license will not interfere 
or be inconsistent with the purpose for which such reserva¬ 
tion was created or acquired, and shall be subject to and 
contain such conditions as the Secretary of the department 
under whose supervision such reservation falls shall deem 
necessary for the adequate protection and utilization 
of such reservation: Provided farther, Tliat no license 

affecting the navigable capacity of any navigable waters of 
the United States shall be issued until the plans of the dam 
or other structures affecting navigation have been approved 
by the Chief of Engineers and the Secretary of War. When¬ 
ever the contemplated improvement is, in the judgment of 
the Commission, desirable and justified in the public interest 





for the purpose of improving or developing a waterway or 
waterways for the use or benefit of interstate or foreign com¬ 
merce, a finding to that effect shall be made by the Com¬ 
mission and shall become a part of the records of the Com¬ 
mission: Provided further , That in case the Commission shall 
find that any Government dam may be advantageously used 
by die United States for public purposes in addition to navi¬ 
gation, no license therefor shall be issued until two years 
after it shall have reported to Congress the facts and condi¬ 
tions relating thereto, except that this provision shall not 
apply to any Government dam constructed prior to June 
10, 1920: And provided further, that upon the filing of any 
application for a license which has not been preceded by a 
preliminary permit under subsection (f) of this section, notice 
shall be given and published as required by the proviso of 
said subsection.” 


Sec. 4(g) - US.C. Title 16, Sec. 797(g): 

“(g) Upon its own motion to order an investigation of 
any occupancy of, or evidenced intention to occupy, for 
the purpose of developing electric power, public lands, reser¬ 
vations, or streams or other bodies of water over which Con¬ 
gress has jurisdiction under its authority to regulate com¬ 
merce with foreign nations and among the several States by 
any person, corporation, state or municipality and to issue 
such order as it may find appropriate, expedient, and in the 
public interest to conserve and utilize the navigation and 
water-power resources of the region.” 

Sec. 14 — US.C. Title 16, Sec. 807: 

“SEC 14. Upon not less than two years’ notice in writing 
from the Commission the United States shall have the right 
upon or after the expiration of any license to take over and 
thereafter to maintain and operate any project or projects 
as defined in section 3 hereof, and covered in whole or in 
part by the license, or the right to take over upon mutual 
agreement with the licensee all property owned and held 
by the licensee then valuable and serviceable in the develop¬ 
ment, transmission, or distribution of power and which is 
then dependent for its usefulness upon the continuance of 
the license, together with any lock or locks or other aids 
to navigation constructed at the expense of the licensee, upon 
the condition that before taking possession it shall pay the 
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net investment of die licensee in the project or projects taken, 
not to exceed the fair value of the property taken, plus such 
reasonable damages, if any, to property of the licensee valu¬ 
able, serviceable, and dependent as above set forth but not 
taken, as may be caused by the severance therefrom of prop¬ 
erty taken, and shall assume all contracts entered into by 
the licensee with the approval of the Commission. The net 
investment of the licensee in the project or projects so taken 
and the amount of such severance damages, if any, shall be 
determined by the Commission after notice and opportunity 
for hearing. Such net investment shall not include or be 
affected by the value of any lands, rights-of-way, or other 
property of the United States licensed by the Commission 
under this Act, by the license or by good will, going value, 
or prospective revenues; nor shall the values allowed for 
water rights, rights-of-way, lands, or interest in lands be in 
excess of the actual reasonable cost thereof at the time of 
acquisition by the licensee: Provided, That the right of the 
United States or any State or municipality to take over, 
maintain, and operate any project licensed under this Act 
at any time by condemnation proceedings upon payment 
of just compensation is hereby expressly reserved.” 


Sec. 23(a) — US.C., Title 16, Sec. 816: 

i 

“SEC. 23. (a) The provisions of this Part shall not be 

constructed as affecting any permit or valid existing right- 
of-way heretofore granted or as confirming or otherwise 
affecting any claim, or as affecting any authority heretofore 
given pursuant to law, but any person, association, corpora¬ 
tion, State, or municipality holding or possessing such permit, 
right-of-way, or authority may apply for a license here¬ 
under, and upon such application the Commission may issue 
to any such applicant a license in accordance with the pro¬ 
visions of this Part and in such case the provisions of this 
Act shall apply to such applicant as a licensee hereunder: 
Provided, That when application is made for a license under 
this section for a project or projects already constructed the 
fair value of said project or projects determined as pro¬ 
vided in this section, shall for the purposes of this Part and 
of said license be deemed to be the amount to be allowed 
as the net investment of the applicant in such project or 
projects as of the date of such license, or as of the date of 
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such determination, if license has not been issued. Such fair, 
value shall be determined by the Commission after notice 
and opportunity for hearing.” 


Sec. 23(b) - US.C. Title 16, Sec. 811: 

“(b) It shall be unlawful for any person, State, or mu¬ 
nicipality, for the purpose of developing electric power, to 
construct, operate, or maintain any dam, water conduit, 
reservoir, power house, or other works incidental thereto 
across, along, or in any of the navigable waters of the United 
States, or upon any part of the public lands or reservations 
of the United States (including the Territories), or utilize 
the surplus water or water power from any Government 
dam, except under and in accordance with the terms of a 
permit or valid existing right-of-way granted prior to June 
10, 1920, or a license granted pursuant to this Act. Any 
person, association, corporation. State, or municipality in¬ 
tending to construct a dam or other project works across, 
along, over, or in any stream or part thereof, other than 
those defined herein as navigable waters, and over which Con¬ 
gress has jurisdiction under its authority to regulate com- 
, merce with foreign nations and among the several States 
shall before such construction file declaration of such in¬ 
tention with the Commission, whereupon the Comission shall 
cause immediate investigation of such proposed construction 
to be made, and if upon investigation it shall find that the 
interests of interstate or foreign commerce would be affected 
by such proposed construction such person, association, cor¬ 
poration, State, or municipality shall not construct, maintain, 
or operate such dam or other project works until it shall 
have applied for and shall have received a license under the 
provisions of this Act. If the Commission shall not so find, 
and if no public lands or reservations are affected, per¬ 
mission is hereby granted to construct such dam or other 
project works in such stream upon compliance with State 
laws.” 

Sec. 307(a) - US.C. Title 16, Sec. 82Sf(a): 

“SEC. 307. (a) The Commission may investigate any 

facts, conditions, practices, or matters which it may find 
necessary or proper in order to determine whether any per¬ 
son has violated or is about to violate any provision of this 
Act or any rule, regulation, or order thereunder, or to aid 




in the enforcement of the provisions of this Act or in pre¬ 
scribing rules or regulations thereunder, or in obtaining in¬ 
formation to serve as a basis for recommending further legis¬ 
lation concerning the matters to which this Act relates. The 
Commission may permit any person to file with it a state¬ 
ment in writing under oath or otherwise, as it shall determine, 
as to any or all facts and circumstances concerning a matter 
which may be the subject of investigation. The Commission, 
in its discretion, may publish or make available to State 
commissions information concerning any such subject.” 


Sec. 308(a) — US.C. Title 16, Sec. 825g(a): 

“SEC. 308. (a) Hearings under this Act may be held 

before the Commission, any member or members thereof or 
any representative of the Commission designated by it, and 
appropriate records thereof shall be kept. In any proceed¬ 
ing before it, the Commission, in accordance with such rules 
and regulations as it may prescribe, may admit as a party any 
interested State, State commission, municipality, or any rep¬ 
resentative of interested consumers or security holders, or 
any competitor of a party to such proceeding, or any other 
person whose participation in the proceeding may be in the 
public interest.” 


Sec. 308(b) - US.C. Title 16, Sec. 825g(b): 

“(b) All hearings, investigations, and proceedings under 
this Act shall be governed by rules of practice and procedure 
to be adopted by the Commission, and in the conduct there¬ 
of the technical rules of evidence need not be applied. No 
informality in any hearing, investigation, or proceeding or 
in the manner of taking testimony shall invalidate any order, 
decision, rule, or regulation issued under the authority of 
this Act.” 

The Federal Water Power Act (Act of June 10, 

1920, Chapt. 285, Sec. 23, 41 Stat 1075, U.S.C., 

Title 16, Secs. 816, 817). 

(Before Amendment of 1935.) 

“SEC. 23. That the provisions of this Act shall not be 
construed as affecting any permit or valid existing right of 
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way heretofore granted, or as confirming or otherwise af¬ 
fecting any claim, or as affecting any authority heretofore 
given pursuant to law, but any person, association, corpora¬ 
tion, State, or municipality, holding or possessing such per¬ 
mit, right of way, or authority may apply for a license here¬ 
under, and upon such application the commission may issue 
to any such applicant a license in accordance with the pro¬ 
visions of this Act, and in such case the provisions of this 
Act shall apply to such applicant as a licensee hereunder: 
Provided , That when application is made for a license under 
this section for a project or projects already constructed, the 
fair value of said project or projects, determined as pro¬ 
vided in this section, shall for the purposes of this Act and 
of said license be deemed to be the amount to be allowed as 
the net investment of the applicant in such project or projects 
as of the date of such license, or as of the date of such deter¬ 
mination, if license has not been issued. Such fair value may, 
in the discretion of the commission, be determined by mutual 
agreement between the commission and the applicant, or, in 
case they can not agree, jurisdiction is hereby conferred upon 
die district court of the United States in the district within 
which such project or projects may be located, upon the 
application of either party, to hear and determine the amount 
of such fair value. 

“That any person, association, corporation. State, or mu¬ 
nicipality intending to construct a dam or other project works 
across, along, over, or in any stream or part thereof, other 
than those defined herein as navigable waters, and over which 
Congress has jurisdiction under its authority to regulate com¬ 
merce between foreign nations and among the several States, 
may in their discretion file declaration of such intention with 
the commission, whereupon the commission shall cause im¬ 
mediate investigation of such proposed construction to be 
made, and if upon investigation it shall find that the interests 
of interstate or foreign commerce would be affected by such 
proposed construction, such person, association, corporation, 
State, or municipality shall not proceed with such construc¬ 
tion until it shall have applied for and shall have received a 
license under the provisions of this Act. If the commission 
shall not so find, and if no public lands or reservations are 
affected, permission is hereby granted to instruct such dam 
or other project works in such stream upon compliance with 
State laws.” 
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Administrative Procedure Act (Act of June 11,1946, 
Chapt. 324). ; j j 

Sec. 5, 60 Stat. 239, US.C., Title 3, Sec. 1004(a). 

“(a) Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature there¬ 
of; (2) the legal authority and jurisdiction under which the 
hearing is to be held; and (3) the matters of fact and law 
asserted. In instances in which private persons are the mov¬ 
ing parties, other parties to the proceeding shall give prompt 
notice of issues controverted in fact or law; and in other 
instances agencies may by rule require responsive pleading. 
In fixing the times and places for hearings, due regard shall 
be had for the convenience and necessity of the parties or 
their representatives.” 

Sec. 7, 60 Stat. 241, US.C., Title 5, Sec. 1006(c). 

“(c) Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any oral 
or documentary evidence may be received, but every agency 
shall as a matter of policy provide for the exclusion of ir¬ 
relevant, immaterial, or unduly repetitious evidence and no 
sanction shall be imposed or rule or order be issued except 
upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported by 
and in accordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present his 
case or defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the facts. 
In rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, where the 
interest of any party will not be prejudiced thereby, adopt 
procedures for the submission of all or part of the evidence 
in written form.” 

i 

Rivers and Harbors Act of 1899 (Act of March 3, 
1899, Chapt. 425, 30 Stat. 1151). 

Sec. 10, Title 33, U.S.C., Sec. 403. 

“§ 403. Obstruction of navigable 'waters generally; 

'wharves; piers, etc.; excavations and filling in. The creation 
of any obstruction not affirmatively authorized by Con¬ 
gress, to the navigable capacity of any of the waters of the 
United States is hereby prohibited; and it shall not be law- 


l 
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fill to build or commence the building of any wharf, pier, 
dolphin, boom, weir, breakwater, bulkhead, jetty, or other 
structures in any port, roadstead, haven, harbor, canal, navi¬ 
gable river, or other water of the United States, outside 
established harbor lines, or where no harbor lines have been 
established, except on plans recommended by the Chief of 
Engineers and authorized by the Secretary of War; and it 
shall not be lawful to excavate or fill, or in any manner to 
alter or modify the course, location, condition, or' capacity 
of, any port, roadstead, haven, harbor, canal, lake, harbor of 
refuge, or inclosure within the limits of any breakwater, or 
of rile channel of any navigable water of the United States, 
unless the work has been recommended by the Chief of 
Engineers and authorized by the Secretary of War prior to 
beginning the same.” 

Sec. 12, Title 33, US.C., Sec. 406 (As Amended February 
20, 1900, Cbapt. 23, Sec. 2, 31 Stat. 32). 

“§ 406. Penalty for •wrongful construction of bridges, 
piers, etc.; removal of structures. Every person and every 
corporation that shall violate any of the provisions of sec¬ 
tions 401, 403 and 404 of this chapter or any rule or regula¬ 
tion made by the Secretary of War in pursuance of the 
provisions of the said sections, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be punished 
by a fine not exceeding $2,500 nor less than $500, or by 
imprisonment (in the case of a natural person) not exceeding 
one year, or by both such punishments, in the discretion 
of the court. And further, the removal of any structures 
or parts of structures erected in violation of the provisions 
of the said sections may be enforced by the injunction of 
any district court exercising jurisdiction in any district in 
which such structures may exist, and proper proceedings to 
this end may be instituted under the direction of the Attorney 
General of the United States.” 

Bevised Statutes, Sec. 3477 (Act of May 27, 1908, 
Chapt. 206, 35 Stat. 411, Title 31, U.S.C., Sec. 203). 

“§ 203. Assignments of claims void. All transfers and 
assignments made of any claim upon the United States, or 
of any part or share thereof, or interest therein, whether 
absolute or conditional, and whatever may be the considera¬ 
tion therefor, and all powers of attorney, orders, or other 
authorities for receiving payment of any such claim, or of 


any part or share, thereof, except as provided in section 204 
of this title, shall be absolutely null and void, unless they 
are freely made and executed in the presence of at least 
two attesting witnesses, after the allowance of such a claim, 
the ascertainment of the amount due, and the issuing of a 
warrant for the payment thereof. # # 


The Act of February 15, 1901, c. 372, 31 Stat. 790, 
U.S.C., Title 16, Sec. 79. 

“CHAP. 372 —An Act Relating to rights of way through 
certain parks, reservations, and other public lands. 

“Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled , That 
the Secretary of the Interior be, and hereby is, authorized and 
empowered under general regulations to be fixed by him, to' 
permit the use of rights of way through the public lands, forest 
and other reservations of the United States, and the Yosemite, 
Sequoia, and General Grant national parks, California, for 
electrical plants, poles, and lines for the generation and dis¬ 
tribution of electrical power, and for telephone and telegraph 
purposes, and for canals, ditches, pipes and pipe lines, flumes, 
tunnels, or other water conduits, and for water plants, dams, 
and reservoirs used to promote irrigation or mining or quarry¬ 
ing, or the manufacturing or cutting of timber or lumber, or 
the supplying of water for domestic, public, or any other bene¬ 
ficial uses to the extent of the ground occupied by such canals, 
ditches, flumes, tunnels, reservoirs, or other water conduits 
or water plants, or electrical or other works permitted here¬ 
under, and not to exceed fifty feet on each side of the marginal 
limits thereof, or not to exceed fifty feet on each side of the 
center line of such pipes and pipe lines, electrical, telegraph, 
and telephone lines and poles, by any citizen, association, or 
corporation of the United States, where it is intended by such 
to exercise the use permitted hereunder or any one or more 
of the purposes herein named: Provided , That such permits shall 
be allowed within or through any of said parks or any forest, 
military, Indian, or other reservation only upon the approval 
of the chief officer of the Department under whose supervision 
such park or reservation falls and upon a finding by him that 
the same is not incompatible with the public interest: Provided 
further , That all permits given hereunder for telegraph and 
telephone purposes shall be subject to the provision of title 
sixty-five of the Revised Statutes of the United States, and 
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amendments thereto, regulating rights of way for telegraph 
companies over the public domain: And provided further. That 
any permission given by the Secretary of the Interior under 
the provisions of this Act may be revoked by him or his suc¬ 
cessor in his discretion, and shall not be held to confer any 
right, or easement, or interest in, to, or over any public land, 
reservation, or park.” 

By the Act of February 1, 1905, c. 288 (33 Stat. 628), the 
Secretary of Agriculture was authorized to issue such permits 
under the 1901 Statute for use of lands within national forest 
reserves. 

REGULATIONS 

Department of the Interior (August 24, 1912 — 41 
L.D. 150 et seq.) 

“REGULATION 1. Preliminary power permits issued by 
the Secretary of the Interior allow the occupancy of the 
public lands and reservations of the United States (except 
national forests) and of the Yosemite, Sequoia, and General 
Grant National Parks, all hereinafter called ‘Interior Depart¬ 
ment lands,’ for the purpose of securing the data required 
for an application for final permit. Final power permits is¬ 
sued by the Secretary of the Interior allow the occupancy 
and use of Interior Department lands for the construction, 
maintenance, and operation of storage reservoirs and power 
plants for the development, transmission, and use of power. 
Final permits will be issued only in case it appears that the 
proposed occupancy and use will be in general accord with 
the most beneficial utilization of the resources involved. All 
permits will be issued, extended, renewed, or revoked only 
by the Secretary of the Interior, hereafter in these regula¬ 
tions called ‘the Secretary.’ ” 

“REG. 19. A final permit may be transferred to a new 
permittee under the following conditions and not otherwise: 
The proposed transferee shall file with the Director of the 
Geological Survey, Washington, D. G, the decree, execu¬ 
tion of judgment, will, proposed contract of sale, or other 
written instrument upon which the proposed transfer is based, 
or a properly certified copy thereof, also an application by 
the proposed transferee in the form of an agreement bind¬ 
ing the proposed transferee to the performance of such new 
and additonal conditions expressed therein as the Secretary 
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may deem necessary; and thereupon the Secretary may, in 
his discretion, approve in writing the proposed transfer, 
and after such approval the transferee shall succeed to all 
the rights and obligations of the permittee, subject, however, 
to such new and additional conditions as shall have been 
embodied in such agreement and so approved” 


“REG. 21. Violation by a final permittee of any of the 
provisions of these regulations, or of any of the conditions 
of a permit issued to him thereunder, shall be sufficient 
ground for revocation of such permit; but attention is called 
to the statute under which these regulations are issued, which 
provides: 

“ ‘That any permission given by the Secretary of the In¬ 
terior under the provisions of this act may be revoked by 
him or hy his successor in his discretion.’ ” 

Department of the Interior (March 1, 1913 — 41 
L.D. 532 et seq.) 

“REG. 19. Violation by a final permittee of any of the 
provisions of these regulations, or of any of the conditions 
of a permit issued to him thereunder, shall be sufficient 
ground for revocation of such permit; but attention is called 
to the statute under which these regulations are issued, which 
provides: 

“ ‘That any permission given by the Secretary of the In¬ 
terior under the provisions of this act may be revoked by 
him or by his successor in his discretion.’ 

“No permit will be deemed to be revoked except on the 
issuance by the Secretary of a specific order of revocation. 
Change of jurisdiction over lands from one executive de¬ 
partment to another will not revoke but will change the 
administrative jurisdiction over a permit for the occupancy 
and use of such lands. The final disposal by the United 
States of any tract traversed by a right of way permitted 
under this act shall not be construed to be a revocation of 
such permission in whole or in part, but such final disposal 
shall be deemed and taken to be subject to such right! of 
way until such permission shall have been specifically revoked 
in accordance with the provisions of said act.” 

Department of Agriculture (Issued December 14, 
1915). | 

“REG. L-17. Permission to occupy and use National 


i 
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Forest lands may be transferred to a new permittee under 
the following conditions and not otherwise: The proposed 
transferee shall file with the district forester of the district 
in which the lands under permit are situated the decree, 
execution of judgment, will, contract of sale, or other written 
instrument upon which the proposed transfer is based, or 
a properly certified copy thereof, also a written application 
for the transfer. A stipulation binding the proposed trans¬ 
feree to the performance of such of the old conditions and 
of such new and additional conditions as the Secretary may 
deem necessary will be prepared and submitted to the pro¬ 
posed transferee for execution and return to the district 
forester; and thereupon, if the Secretary approves of the 
transfer and issues a new permit, the transferee shall succeed 
to the rights and obligations of the original permittee, subject, 
however, to such new and additional conditions as shall have 
been embodied in said stipulation and permit.” 

“REG. L-19. Violation by a final permittee of any of 
the provisions of these regulations, or of any of the condi¬ 
tions of a stipulation executed by him or of a permit issued 
to him thereunder, shall be sufficient ground for revoca¬ 
tion of such permit. 

“No final permit will be deemed to be terminated except 
upon formal revocation thereof by the Secretary and until 
the permittee shall have had a reasonable time—not to exceed 
90 days—within which to show cause why such revocation 
should not be made.” 

Federal Power Commission. 

“§ 02.1 hrjestigations. • # •. 

“(b) Investigations pursuant to section 4(g) of the act 
to determine Federal jurisdiction over water power projects 
which may require authorization under the act, are initiated 
by the Commission upon its own motion, request of another 
Federal agency, or complaint. The staff work is performed 
by the Bureau of Power, with the participation of the Bureau 
of Law on the legal aspects thereof. Whenever it appears 
from such investigation that a license is required, the owner 
of the project may be so informed by the Secretary. If 
an application for license is not filed, an order to show cause 
thereror may be issued and a hearing held (see § 02.0).” 
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TABLE OF DISTANCES 

Distances up the Missouri River from its mouth to some 
of the points referred to in the record: 


Location Mile 

Mouth of River 0 

Yellowstone River 1690 

Big Muddy Creek 1735 

Poplar River 1785 

Redwater Creek 1787 

Wolf Point, Mont. 1811 

Wolf Creek 1817 

Little Porcupine Creek 1850 
Milk River 1866 

Ft. Peck Dam 1878 

Blackfoot Creek 1965 

Trover Point 1975 

Musselshell River 2004 

Carroll, Mont. 2041 

Two Calf Island 2067 

Zortman Ferry 2078 

Cow Island 2082 

Snake Point Island 2087 

Snake Creek 2089 

Bird Rapids 2096 

Lone Pine Rapids 2103 

Dauphins Rapids 2109 

Gallatin Rapids 2113 

Holmes Rapids 2119 

Judith River 2124 

Drowned Mans Rapids 2126 
Pablos Rapids 2137 

Steamboat Rock 2142 

Coal Banks Landing 2170 

Loma 2190 

Marias River 2190 

Brule Bar 2196 

Fontanelle Bar 2197 

Fort Benton 2212 

Highwood Creek 2237 

Portage Coulee 2242 

Belt Creek 2244 

Morony 2245 

Great Falls 2249 


Location Mile 

Ryan 2249 

Site “C” 2251 

Crooked Falls 2254 

Rainbow Falls 2254 

Colters Fall 2254 

Rainbow Dam 2254 

Black Eagle Falls 2258 

Black Eagle Dam 2258 

Great Falls City 2260 

Sun River 2261 

Smith River 2290 

Ulm 2292 

Cascade 2316 

Half Breed Rapids 2327 

Dearborn River 2337 

Stickney Creek 2340 

Craig - 2343 

Little Prickly Pear Creek 2348 
Holter Dam 2351 

Oxbow Bend 2358 

Cottonwood Creek 2362 

Beartooth Rapids 2365 

Elkhom Creek 2367 

Mann Gulch 2368 

Picnic Gulch 2370 

Gate of the Mo untains * 2372 
American Bar ' 2373 

Hauser Lake Dam 2380 

Prickly Pear Creek 2381 

Stubbs Ferry 2390 

French Bar 2395 

Canyon Ferry Dam 2398 

Townsend, Mont. 2432 

Deep Creek 2435 

Cow Creek 2445 

Toston - 2447 

Gallatin River 2474 

Three Forks 2475 





BRIEF AND APPENDIX FOR RESPONDENT 

• *« •’ * 


®mteb States! Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10200 

The Montana Power Company, petitioner 

v. 

Federal Power Commission, respondent 


ON PETITION TO REVIEW ORDERS OF TEE FEDERAL POWER 

COMMISSION 


BRADFORD ROSS, 

General Counsel, 
WILLARD W. GATCHELL, 

Assistant General Counsel, 
LOUIS W. McKERNAN, 

WILLIAM J. COSTELLO, 

LOUIS L. DaPRA, 

Counsel, lor Respondent, 

Federal Power Commission, Washington 25, D. C. 


United States Court of Appeals 

For ihe 

District of Columbia Circuit 

FEB 1 1950 



FILED 







INDEX 


Pape 


Counter-statement of the case---1 1 

Questions presented- 3 

Statutes involved_ 4 

Summary of argument- 4 

Argument: 


Part I. The Commission’s legal conclusion that the Missouri 
River throughout its entire length is a navigable water of the 
United States and a “navigable water” within the meaning of 
Sec. 3 (8) of the Federal Power Act is based upon adequate 
finding s of fact supported by substantial evidence and is in 
complete accord with the law on the subject, and Petitioner’s 


projects located therein require Federal {authorization- 11 

A. The facts in evidence and relied upon by the Commission 

provide ample support for its findings and conclusions 

as to the navigable status of the Missouri River_ 11 

The definition of navigable waters under the Federal 

Power Act_ 11 

Navigability in law as set forth by the courts- 12 

The historic actual use of the Missouri River in inter¬ 
state and intrastate commerce_ 15 

B. Even disregarding the extensive intrastate use and the 

established interstate use, the suitability of the Upper 
Missouri River for purposes of interstate commerce 


within the meaning of the definition in the Act would 
provide adequate basis for the Commission’s con¬ 


clusion_ 20 

Physical characteristics_ 20 

Comparison with other rivers established as navigable 
waters_ 23 


C. Congress has over the years asserted its jurisdiction over 
the Missouri River, which assertion, together with the 
data respecting Federal improvements, would provide 
an adequate basis for the Commission’s conclusion as 


to navigability_ 28 

D. The Commission’s findings upon navigability were de¬ 

rived from facts, data, and materials properly received 
in evidence as being of a substantial character and as 
having probative force- 30 

E. Effect of Fort Peck Dam_ ' 33 

F. Authority to occupy navigable waters- 37 

Part II. The Commission properly found that Petitioner holds no 

valid Federal authority to occupy public lands of the United 
States- 39 

CD 

871871—50-1 





















n 

Argument—Continued 

Part II—Continued p**e 

A. The Commission’s finding (12) (App. 103-4) is supported 

by substantial evidence and is in accord with law_ 42 

Petitioner does not possess valid Federal authority for 
its Holter development to occupy a navigable water 

of the United States_ 42 

Petitioner does not possess valid Federal authority for 
its Hauser development to occupy public lands of the 

United States_ 44 

Petitioner does not possess valid Federal authority for 
its Canyon Ferry development to occupy public lands 

of the United States_ 51 

Petitioner does not possess valid Federal authority for 
its Hebgen development to occupy public lands of 
the United States- 54 

B. There was no defect of parties through failure to make the 

Secretary of the Interior or the Secretary of Agriculture 
a party in the proceeding before the Commission. ... 56 

Part III. The Commission has authority to impose a license for a 
power project constructed prior to 1935 if its operation affects 
or obstructs navigable capacity downstream or affects the inter¬ 
ests of interstate commerce_ 59 

Part IV. Since all nine of Petitioner’s projects lack requisite Fed¬ 
eral authority, the Commission may require licenses for each of 
them as part of a comprehensive and integrated system or unit 

of development_ 67 

Part V. There has been no lack of due process in this proceeding. _ 71 

Conclusion- 76 

TABLE OF CASES 

Abrams v. American Security & TV ust Co., 72 App. D. C. 79; 111 F. 2d 

520. 68 

Ames v. Empire Star Mines Co., 110 P. 2d 13_ 31 

Arizona v. California, 283 U. S. 423- 12, 33 

Askwander v. Tennessee Valley Authority, 297 U. S. 288- 13 

Atchison, T. <fc S. F. Ry. Co. v. Madden, Sykes & Co., 46 Tex. Civ. App. 

597; 103 S. W. 1193.. 32 

Belmont Bridge v. Wheeling Bridge, 138 U. S. 287- 35 

Bow v. AUenstoum, 34 N. H. 351; 69 Am. Dec. 459- 32 

Braky v. Federal Radio Commission, 61 App. D. C. 204; 59 F. 2d 879. . 73 

Brown v. Duchene, 19 How. 183_ 35 

Casey’s Lessee v. Irdoes, 1 Gill. 430 (Md.); 39 Am. Dec. 658 _ 32 

Consolidated Edison Co. v. National Labor Relations Board, 305 U. S. 

197. 31 

Consumers Power Co. v. National Labor Relations Board, 113 F. 2d 38, 

CCA 6,1940. 73 

Daniel Ball, The, 10 Wall. 557. 12 

Economy Light <k Power Co. v. United States, 256 U. S. 113. 12,14, 24, 25, 26 





















m 

Pace 

Economy Light & Power Co. v. United States, 256 Fed. 792- 25 

Federal Communications Commission v. Pottsville Broadcasting Co., 309 

U. S. 134.....-. 58 

Federal Trade Commission V. Cement Institute, 333 U. S. 683- 75 

Fox River Co. v. Railroad Commission, 274 U. S. 651- 63 

G. & C. Merriam Co. v. Syndicate Pub. Co., 207 Fed. 515; CCA 2; Mi 

234 U. S. 748.j : .. 32 

General Investment Co. v. Lake Shore Ry., 260 U. S. 261_ 58 

Georgia Power Co. v. Federal Power Commission, 152 F. 2d 908, CCA 

5, 1946...... 33,62,71 

Gibbons v. Ogden, 9 Wheat. 1__ 61 

Ginder v. Guiffrida, 61 App. D. C. 338, 62 F. 2d 877. 68 

Hartwell v. Parks, 144 S. W. 793 (Mo.)_ 32 

Hewlett v. D. <k S. Cock, 7 Wendell 371 (N. Y.)_ 32 

Inhabitants of North Brookfield v. Inhabitants of Warren, 16 Gray 171 

(Mass.)__-_ ..._ 32 

International & G. N. Ry. Co. v. Penny, 178 S. W. 970 (Tex. CCA)_ 32 

Jackson v. Fuller, 66 App. D. C. 239; 85 F. 2d 816-68 

Laidley v. Rowe, 119 Atl. 484 (Pa. Supt. Ct.)_ 31 

Louisville & Nashville RR. v. Kentucky, 161 U. S. 677._J_ * 35 

Maryland Casualty Co. v. United States, 251 U. S. 342 (1920)___ 46 

McCulloch v. Maryland, 4 Wheat. 316_ • 70 

Missouri, K. & T. Ry. Co. v. Steames, 185 S. W. 646 (Tex. CCA)_32 

Montana Power Co., 4 F. P. C. 213__• > 48 

Moritello, The, 20 Wall. 430..12,13, 14, 21, 24, 32 

National Labor Relations Board v. Mackay Radio and Telegraph Co., 

304 U. S. 333-..:....-___t.. 73 

National Labor Relations Board v. Pennsylvania Greyhound Lines, Inc., 

303 U. S. 261..... 58 

National Labor Relations Board v. Piqua Munising Woods Product 

Co., 109 F. 2d 552, CCA 6, 1940...... 73 

National Labor Relations Board v. Yale <fe Towns Mfg. Co., 114 F. 2d 

376, CCA 2, 1940......i*..... :■« 73 

National Licorice Co. v. National Labor Relations Board, 309 U. S. 350 _ _ 57 

Niagara Falls Power Co. v. Federal Power Commission, 137 F. 2d 
787, CCA 2; cert. den. 320 U. S. 792, rehearing den. 320 U. S. 815. _ 41 

Oklahoma v. Atkinson Co., 313 U. S. 508___ _ 63, 69 

Onondaga Nation v. Thacher, 61 N. Y. S. 1027__ 31 

Opp Cotton Mills v. Administrator, 312 U. S. 126. _ 32 

Pacific Gas and Electric Co., D1-163, 2 F. P. C. 516__ 68 

Pacific Gas and Electric Co. v. United States, 45 F. 2d 708, CCA 9; cert. 

den. 283 U. S. 361. 58 

Panama Refining Co. v. Ryan, 293 U. S. 388__ 57 

Pennsylvania Water and Power Co., 2 F. P. C. 61_ 36 

Pennsylvania Water and Power Co. v. Federal Power Commission, 74 

App. D. C. 351; 123 F. 2d 155; cert. den. 315 U. S. 806. 33, 

36, 40, 41, 62, 63, 65, 66 






























IV 


Pace 


Pittsburgh Plate Glass Co. v. National Labor Relations Board, 313 U. S. 


146... 58 

Ryan v. Amazon Petroleum Corp., 71 F. 2d 1, CCA 5, 1934_ 57 

SL Anthony Falls Power Co. v. Sk Paul Water Commissioners, 168 

U. S.349.-.:_ 12 

Seaboard- Airline Ry. v. United States, 256 U. S. 655__48, 56 

Southern California Edison Co., 7 F. P. C. Ann. Rpt. 109,142_ ^47 , 55 

Southern California Edison Co., 2 F. P. C. 920_ 55 

Sunshine Coal Co. v. Adkins, 310 U. S. 381_ 58 

Stoendig v. Washington Water Power Co., 265 U. S. 322_ 47 

United States v. Appalachian Electric Power Co., 311 U. S. 377_ 12, 

13,15,24,36, 63, 64, 70, 71 

United States v. Appalachian Electric Power Co., 107 F. 2d 769, CCA 

4..I.. r . 62 

United States v. Arizona, 295 U. S. 174_43, 52 

United States v. Borden Co., 308 U. S. 188_ 43 

United States v. California, 332 U. S. 19- 49 

United States v. Chandler-Dunbar Water Power Co., 229 U. S. 53_ 63 

United States y. City and County of San Francisco, 310 U. S. 16_ 49 

United States v. Darby, 312 U. S. 100- 70 

United States v. Grimaud, 220 U. S. 506_ 46 

United States v. Holt State Bank, 270 U. S. 49_ 13 

United States v. Jackson, 302 U. S. 628_ 43 

United States v. Rio Grande Dam <£ Irrigation Co., 174 U. S. 690_ 66 

United States v. Utah, 283 U. S. 64. 13, 24, 25 

Utah Power and Light Co., 7 F. P. C. Ann. Rpt. 161_ 50 

Utah Power and Light Co. v. United States, 243 U. S. 389_49, 58 

Wardman-Justice Motors v. Petrie, 59 App. D. C. 262; 39 F. 2d . 

512, 517... 68 

WHlapoint Oysters, Inc. v. Ewing, 174 F. 2d 676, CCA 9, 1949- 33 

Wisconsin Public Service Corp., 3 F. P. C. 495_ 36 

Wisconsin Public Service Corp. v. Federal Power Commission, 147 F. 

2d 743, CCA 7; cert. den. 325 U. S. 880. 13, 33, 36, 64, 66 


STATUTES CITED 

Federal Power Act, 49 Stat. 838; 16 USC 791a, et seq.: 


Section 3 (8)_.-.11.15, 23 

Section 3 (11) --- 71 

Section 4 (e). 41, 53,59, 60, 61, 62, 64, 65, 68, 70 

Section 4 (g)_.- 7,9,10,40,41,59, 60, 62, 63, 64, 67, 68,70, 74 

Section 7 (a)- 70 

Section 10 (a)- 70 

Section 10 (e)- 54 

Section 23 (a)_ 40, 41, 55, 60 

Section 23 (b).. 7, 9, 38,40, 41,44,56, 60, 63, 64,65, 66, 67 

Section 308 (b)---30, 31 

Section 313 (b)- 1 

Federal Water Power Act, 41 Stat. 1063: 

Section 4 (d)---®1> 55 







































V 

Page 

Administrative Procedure Act, 60 Stat. 237; 5 USC § 1004 (a), 

1006 (c)- 2,4,33 

Flood Control Act of 1944, 58 Stat. 887- ‘35 

River and Harbor Act, July 13, 1892, 27 Stat. 88- 28 

River and Harbor Act, Aug. 18, 1894, 28 Stat. 338-358- 73 

River and Harbor Act, June 3, 1896, 29 Stat. 202, 232- 23,51,52, 53 

River and Harbor Act, March 3, 1899, 30 Stat. 1151; 33 USC 403, 

406....—-. 4,43,52,64,65,66,67 

River and Harbor Act, July 25, 1912, 37 Stat. 201. 36 

River and Harbor Act, Aug. 30, 1935 (49 Stat. 1028)- 34 

River and Harbor Act of 1945, 59 Stat. 10- 35 

Sec. 3477 Revised Statutes, 35 Stat. 411; 31 USC 203...4,48, 56 

Act of June 8, 1894, 28 Stat. 91- 79 

Act of January 21, 1895, 28 Stat. 635- 52 

Act of May 14, 1896, 29 Stat. 120__. 52 

Act of February 15, 1901, 31 Stat. 790; 16 USC 79- 4, 

7,8, 40,42,44,45,46,50,51,53,54 
Act of February 1, 1905, 33 Stat. 628.—. 40 

31 Stat. 50_....-.- 37 

38 Stat. 817.-. 37 

33 USCA 21-55.-.—. 37 

MISCELLANEOUS 

32 Opinions, Attorney General 525- 40,44,50,56,58 

36 Land Decisions 579_40,47 

23 Land Decisions 519_ 52 

41 Land Decisions 150- 39,44,45,47,50 

41 Land Decisions 532_ 39,45, 47 

52 Land Decisions 705_44,50 

F. P. C., Annual Report, 1921, pp. 142, 143, U 8..-.40,58 

F. P. C. Annual Report, 1926, pp. 117, 241-2. 36 

F. P. C. Annual Report, 1927, pp. 143, 161- 50,58 

Regulations, Dept. Int., 41 L. D. 150, 170, 532, 542-•— 45 

Regulations, Dept, of Agric., Forest Service Use Book: 

1907, p. 43,1908, p. 55,1911, p. 32. 39,46 

Growth of Federal Licensing, 24 Georgetown Law Journal 293-4- 61 

Hearings on Public Utility Bill- 66 

History of the Pacific States, Hubert Howe Bancroft--19,31 

House Report No. 894, 53d Cong., 2d Sess- 29 

House Report No. 1318, 74th Cong., 1st Sess-1.62, 65 

Journals of Lewis and Clark- 17, 22,23 

Senate Report No. 621, 74th Cong., 1st Sess---61, 65 

H. R. 5423, 74th Cong., 1st Sess. 66 

S. 1563, 81st Cong., 1st Sess- 30 

S. 2796, 74th Cong., 1st Sess.... 65 

Wigmore on Evidence (3d Ed.), Vol. V, Sec. 1597-8- 31 

50 Yale Law Journal 134_ 71 




















































SJmteb States Court of ^upralsi 

FOR THE DISTRICT OF COLUMBIA CIR CUI T 


No. 10200 

The Montana Power Company, petitioner 

v. 

Federal Power Commission, respondent 

ON PETITION TO REVIEW ORDERS OF THE FEDERAL POWER 

COMMISSION 


BRIEF FOR RESPONDENT 


counterstatement of the case 

The Montana Power Company (Petitioner) seeks review, 
under Sec. 313 (b) of the Federal Power Act, 1 of the Federal 
Power Commission’s Opinion No. 170 and order issued De¬ 
cember 7, 1948 (Joint App. 54-105) and review of the Com¬ 
mission’s order issued February 4, 1949, denying Petitioner’s 
application for rehearing on the opinion and order (App. 147- 
150). 

On December 23,1937, the Commission instituted a general 
investigation to determine whether a number of hydroelectric 
developments not under license, located in various sections of 
the United States on streams over which Congress has juris¬ 
diction under the Commerce Clause, were operated in viola¬ 
tion of the Act and to determine what appropriate orders 
should issue “to conserve and utilize the navigation and water¬ 
power resources of the region” in which located. By order of 

1 Act of August 26, 1935, 49 Stat. S60, 16 U. S. C. S251. The pertinent 
portions of the Federal Power Act and of the antecedent Federal Water 
Power Act of 1920 are printed in the Appendix to Petitioner’s brief, pp. 
A1-A6. 
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February 16, 1938, that investigation was extended to occu¬ 
pancy of lands of the United States (App. 59). In the course 
of this investigation correspondence was exchanged with Peti¬ 
tioner concerning its nine Missouri River and Madison River 
developments (App. 1650-9). 

The suggestion of the Commission that the Petitioner apply 
for a license was rejected by Petitioner and an order was adopted 
on July 27, 1943, requiring Petitioner to show cause why it 
should not apply for appropriate authorization for the develop¬ 
ments (App. 12). This order was amended for clarification 
(App. 20) and answered by Petitioner (App. 22). A hearing 
was held on this matter and a written decision filed by the 
Commission’s Examiner who held the hearing. 

Although not required to do so, the Commission made cer¬ 
tain of its rules adopted in conformity with the Administrative 
Procedure Act, approved June 11, 1946, applicable to this 
matter, including the rule providing for service of the Ex¬ 
aminer’s decision on the parties and the rule permitting ex¬ 
ceptions to his decision. The Petitioner filed exceptions and 
orally argued its position before the Commission. Thereafter, 
tiie Commission issued the opinion and order complained of 
here (App. 54-105). Petitioner’s application for rehearing 
being denied, the matter has been brought before this Court 
by petition for review (App. 2). 

Seven of the hydroelectric developments involved in this 
review, Morony, Ryan, Rainbow, Black Eagle, Holter, Hauser, 
and Canyon Ferry, are located in the Missouri River upstream 
from Fort Benton. One other hydroelectric plant, the Madi¬ 
son plant, and a large storage reservoir, Hebgen, are located in 
the Madison River some distance upstream from its point of 
junction with the Jefferson and Gallatin Rivers to form the 
Missouri. All of the developments are in the State of Mon¬ 
tana. 3 

The Commission found the Missouri River to be a navigable 
water of the United States throughout its entire length, in¬ 
cluding the upper section in which seven of the Petitioner’s 
plants are located and that six of those plants are maintained 


* A thorough background summary appears in the Commission’s Opinion, 
App. 55-66. 
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therein without appropriate and requisite Federal authority, 
namely, Morony, Ryan, Rainbow, Black Eagle, Holter and 
Hauser (App. 61-78, 101-103). It found two of those Mis¬ 
souri River plants, Hauser and Canyon Ferry, and both of 
the Madison River developments to be occupying public lands 
of the United States without appropriate and requisite Federal 
authority (App. 79-93, 103-104). Finally, the Commission 
found all of the Missouri-Madison developments to be affecting 
and capable of affecting the interests of interstate commerce 
by affecting the navigable capacity of the Missouri River down¬ 
stream from Fort Benton and found that all of these develop¬ 
ments together constituted a single integrated unit of develop¬ 
ment, physically interdependent and coordinated in operation 
for power purposes (App. 93-98, 104). The necessity for a 
license for the Madison development is conceded by Petitioner 
which has filed an application for that purpose (App. 60). It 
also filed an application for a license for the Hebgen Reservoir, 
located on the Madison River, together with the Madison de¬ 
velopment, but later filed a “withdrawal” of that application, 
upon which “withdrawal” the Commission has taken no action 
(App. 59). 

The Counties of Lewis and Clark, Gallatin, and Cascade 
intervened before the Commission on behalf of the Petitioner. 

QUESTIONS PRESENTED 

The questions herein presented are: 

(1) Whether the Missouri River, at the sites occupied by 
seven of the Petitioner's projects, is a navigable water of the 
United States. 

(2) Whether Petitioner holds requisite Federal authority 
for its Morony, Ryan, Rainbow, Black Eagle, Holter and 
Hauser developments to obstruct the Missouri River, a navi¬ 
gable water of the United States. 

(3) Whether the Hauser, Canyon Ferry, and Hebgen de¬ 
velopments occupy lands of the United States under appropri¬ 
ate Federal authority. 

(4) Whether all nine of the Petitioner's developments affect 
the interests of interstate commerce by affecting the navigable 
capacity of the Missouri River downstream therefrom. 

S71871—50-2 
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(5) Whether all nine developments of Petitioner in the 
Missouri and Madison Rivers are integrated and coordinated 
in operation for power purposes so as to constitute a single 
unit of development. 

(6) Whether, for any of the above reasons, or all of them, the 
Petitioner must secure license authority under the Federal 
Power Act as directed by the Commission. 

(7) Whether or not there has been a lack of due process in 
this proceeding. 

STATUTES INVOLVED 

The Commission has proceeded in this case under the author¬ 
ity of the Federal Power Act as amended August 26, 1935 (49 
Stat. 838; 16 U. S. C. 791a, et seq.) which was an amendment 
of the Federal Water Power Act of 1920 (41 Stat. 1063), and 
has recognized the provisions of the River and Harbor Act of 
March 3,1899 (30 Stat. 1151, 33 U. S. C. 403, 406). The Pe¬ 
titioner claims certain rights under these statutes and under 
the Administrative Procedure Act (60 Stat. 239 ; 5 U- S. C. 
1004 (a) and 1006 (c)); Sec. 3477, Revised Statutes (35 Stat. 
411; 31U. S. C. 203); and the Act of February 15,1901 (31 Stat. 
790,16 U. S. C. 79). Pertinent portions of all of these statutes 
are set forth in the Appendix to Petitioner’s brief, pp. A1-A10. 

SUMMARY OF ARGUMENT 

The Commission’s conclusion that the Missouri River 
throughout its entire length is a navigable water of the United 
States and a “navigable water” within the meaning of Sec. 3 (8) 
of the Federal Power Act is based upon adequate findings of 
fact supported by substantial evidence and is in complete accord 
with the law on the subject. 

The statutory definition and judicial criteria of navigability 
show that a stream actually used for the transportation of 
persons or property in interstate commerce is a navigable water 
of the United States. Such use need not be continuous. Past 
use as well as present use will suffice. Navigability is shown 
through use by any kind of vessel, or even the floating of logs 
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and rafts, and may be limited to trade and travel in the vicinity, 
and need not be commercially important, but may even include 
mere pleasure boating. 

Included as a part of “navigable waters” are all interrupting 
“falls, shallows, or rapids compelling land carriage” between 
navigable portions, and those parts of streams which have been 
authorized to Congress for such improvement after investiga¬ 
tion under its authority. 

The past use of the Missouri River from St. Louis, Missouri 
to Fort Benton, Montana, by steamboats establishes naviga¬ 
bility in interstate commerce, conceded by Petitioner to have 
existed in years past, and this status has never been abandoned 
by Congress notwithstanding the construction of the Fort Peck 
Dam and other similar dams authorized in accordance with 
the “Pick-Sloan” Plan. Some steamboats navigated also 
upstream from Fort Benton to within five miles of the Great 
Falls. Through navigation was only interrupted by the Great 
Falls. | 

The portion of the Missouri River from the head of the Great 
Falls to its source at Three Forks was actually used by the ex¬ 
plorers Lewis and Clark, by the surveyor for the Northern 
Pacific Railroad, Thomas P. Roberts, by steamboats with 
freight and passengers particularly in the 55-mile stretch just 
above the Great Falls, by lighter vessels, bateaux, carrying large 
numbers of miners downstream from Helena to Fort Benton 
(via portage around the Falls), and by loose logging and rafting. 

This actual navigation use of the River above the Great Falls 
and the physical characteristics of this portion of the river show 
it to be suitable in its natural condition for navigation in inter¬ 
state co mm erce. The depth, volume, and velocity of the water, 
the lack of any serious interruptions by rapids, only two being 
difficult although negotiated in the past, and the many recom¬ 
mendations of Army Engineers for improvement of this por¬ 
tion, all demonstrate that the portion of the river above the 
Great Falls is suitable for navigation in interstate commerce, in 
addition to which Congress has authorized improvements in 
this section, some of which were carried out as authorized. 

A comparison of the upper Missouri River with other rivers 
held navigable by the Supreme Court—the New River, the Fox 
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River, the DesPlaines River, and the Colorado River—show 
that the slopes in those rivers are far steeper than those in the 
upper Missouri River, that the interruptions to actual boat 
use were more serious, that the flow was materially less de¬ 
pendable, indeed even being deficient on the DesPlaines River, 
that the navigable depths were less than on the upper Missouri 
River and that the evidence of use was even less definite than 
that shown on the upper Missouri River in the record before 
the Court. 

Congress has asserted jurisdiction over the Missouri River 
up to Three Forks by directing surveys and examinations and 
by authorizing improvements between the Great Falls and 
Stubbs Ferry, some expenditures being made in removing ob¬ 
structions and constructing wing and closing dams. Congress 
has also recognized the Missouri River as a navigable water of 
the United States by authorizing construction of dams at dif¬ 
ferent places between Fort Benton and Three Forks, including 
in each authorization express provisions for the protection of 
navigation, among such authorizations being that for the 
Hauser Dam. 

The evidence from which the Commission’s findings upon 
navigability were derived from facts, data and materials prop¬ 
erly received in evidence as being of a substantial character 
and as having probative force. Even if the evidence of which 
Petitioner complains might be considered as technically in¬ 
admissible in a court of law, which it is not, this would not 
invalidate the administrative order here. Histories and news¬ 
paper items, such as those criticized by Petitioner here, have 
been received in courts of law. 

Construction of the Fort Peck Dam by the United States, al¬ 
though it acts as a barrier to through navigation until locks or 
other means of boat passage are provided, is not a surrender by 
Congress of the navigable status of the Missouri River upstream 
from that dam. Nor will the construction of other dams in 
accordance with the “Pick-Sloan” Plan denote surrender of 
Congressional authority over this navigable water of the United 
States upstream therefrom, even if such other dams, like the 
Fort Peck dam, are constructed without locks. 
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The Missouri River being a navigable water of the United 
States, all of Petitioner’s projects which are located therein re¬ 
quire authority from the United States under the first sentence 
of Sec. 23 (b) of the Federal Power Act. No such authority is 
claimed by Petitioner for the operation and maintenance of its 
Morony, Ryan, Rainbow, and Black Eagle plants near Great 
Falls, nor for the Holter and Hauser plants near Helena. These 
six plants, therefore, occupy the Missouri River without requi¬ 
site Federal authority which must be obtained as required by 
the Commission. 

The Commission finding that the Hauser, Canyon Ferry, 
Madison and Hebgen developments occupy lands of the United 
States without valid Federal authority is supported by the 
record and in accord with the law. Permits issued by the 
Secretaries of Interior and Agriculture to predecessors of Peti¬ 
tioner have never been transferred to Petitioner, as required 
within the meaning of applicable departmental regulations, 
and, not being held in the name of Petitioner, are not available 
to it as authority for the occupancy by these projects of any 
Government lands. 

The Commission is not attempting in its order to revoke the 
departmental permits under which Petitioner claims. In ques¬ 
tioning the applicability of these permits to Petitioner, the 
Commission is acting within the scope of Sec. 4 (g) of the 
Federal Power Act, and its order directing Petitioner to secure 
license authority for such land occupancy is within the scope 
of thfijt section. 

A departmental permit issued by the Secretary of the In¬ 
terior in 1907 under the Act of February 15,1901, for the Hau¬ 
ser development was subject to the regulations subsequently 
issued which stated that transfers would be valid and recog- 
nized by the Department only when approved by the Secre¬ 
tary upon written application under an agreement binding 
the proposed transferee to such new and additional conditions 
“as the Secretary may deem necessary,” in addition to the 
conditions in the original permit. No such application has 
ever been filed by the Petitioner nor has such requisite approval 
been given by the Secretary. 
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A departmental permit issued by the Secretary of Agricul¬ 
ture in 1907 under the Act of February 15,1901, for the Hauser 
development was subject to regulations stating that such per¬ 
mits were not assignable and that abandonment in favor of 
another party necessitated a new application and a new permit. 
No attempt has been made by Petitioner at any time to com¬ 
ply with the regulations of either Department with respect to 
the transfer of any permits. Such departmental permits are 
personal in nature and cannot be transferred except in con¬ 
formity with law and regulations and, of course, the regular 
tions have the effect of law in this respect. 

A merger in 1912 under which Petitioner claims to have suc¬ 
ceeded to the permits held by its predecessor was in actual fact 
a transfer of the permits, without compliance with the ap¬ 
plicable law and regulations of the Departments. 

Payment by the Petitioner of annual rentals regularly col¬ 
lected by subordinate employees of the Department of Agri¬ 
culture since 1912 cannot validate the nonassignable personal 
permit issued by the Secretary of that Department to the 
predecessor of Petitioner, nor has Petitioner shown that these 
employees have any authority to bind the United States by 
accepting such payments. Similar payments since 1930 by the 
Petitioner to the Department of the Interior under a permit 
issued to a predecessor of Petitioner, likewise were only com¬ 
pensation for the occupancy of such lands by a trespasser, the 
Petitioner, which still lacks authority for the occupancy. The 
transfer of the permit could not have been approved by the 
Secretary of the Interior in 1930, when such payments began, 
because at that time the Federal Water Power Act had super¬ 
seded the authority of the Secretary of the Interior either to 
issue new permits or to transfer outstanding permits. 

The Canyon Ferry development was constructed under a 
claimed special authorization by Congress insofar as concerns 
the obstruction of the Missouri River, a navigable water of 
the United States, but Petitioner does not hold any valid Fed¬ 
eral permit for the occupancy of lands of the United States by 
this development. Much the same reasoning that led the Com¬ 
mission to conclude that the Hauser land permits had never 
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been transferred to Petitioner was found to be applicable to 
the facts concerning the alleged land permits at Canyon 
Ferry. 

It has not been suggested that the Madison River is nav¬ 
igable, but a land occupancy permit issued to the predecessor 
of Petitioner covering the Hebgen development has never been 
transferred to Petitioner and, therefore, is unavailable to it 
as a defense against a claim of unauthorized occupancy of such 
lands. 

The argument by Petitioner, that the Commissioner could 
not examine into the Federal authority under which Petitioner 
occupies lands of the United States by its Hauser, Canyon 
Ferry, and Hebgen developments without making the Secre¬ 
taries of Interior and Agriculture parties to the proceeding, is 
without merit, since the Commission has full authority under 
Secs. 4 (g) and 23 (b) of the Federal Power Act to determine 
questions of its own jurisdiction. 

The Petitioner has not challenged the factual accuracy of 
the Commission’s findings that all nine of its developments 
affect the interests of interstate commerce by affecting the 
navigable capacity of the Missouri River from Fort Benton 
downstream, resting its challenge to this portion of the Com¬ 
mission’s order solely upon the legal consequences which flow 
from such findings. Petitioner argues that the mere finding 
of an effect upon the navigable capacity of the Missouri River 
below Fort Benton could not subject its developments to a 
license requirement, because they were constructed prior to 
1935, when Sec. 4 (g) was added to the statute and Sec. 23 (b) 
amended in its present form. The Act, however, does not 
distinguish in its license requirement between projects con¬ 
structed prior and those constructed subsequent to that year. 
Such requirement to secure a license is inherent in the au¬ 
thorizing statute, which applies to projects on all streams or 
other bodies of water subject to the jurisdiction of Congress 
under the Commerce Clause. Furthermore, the authority of 
the Commission to issue a license for a project on a non- 
navigable stream has been upheld. The prohibition by Con¬ 
gress of projects on nonnavigable streams which affect lower 
navigable capacity has been upheld by the Supreme Court, 
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and the Commission, under Sec. 4 (g) of the Federal Power 
Act, may issue appropriate orders against those who are using 
power sites on waters subject to the jurisdiction of Congress 
without having secured a license. 

The Commission found that the nine dams, reservoirs and 
power plants operated by Petitioner on the Missouri and Madi¬ 
son Rivers are maintained as a unit in a comprehensive and 
integrated development in order to obtain the utmost economic 
value from the water supply available at the respective sites. 
In order to protect the water resources “of the region” the 
Commission may, under Sec. 4 (g), issue an order directing 
Petitioner to secure license authorization for all nine of its 
developments as a complete unit. There is no constitutional 
necessity for viewing each reservoir project in isolation from a 
comprehensive plan covering the entire basin of a particular 
reservoir. 

There has been no lack of due process in this proceeding. 
If there was a failure on the Commission's part to properly 
notify Petitioner of all of the questions which would be raised 
as to its authority to maintain these developments, and such 
failure was a defect in procedure, the defect was cured by the 
notice given on the opening date of the hearing by Commis¬ 
sion staff counsel and by the presentation of evidence by Peti¬ 
tioner on all of the grounds upon which the Commission found 
that Petitioner lacked authority. 

There was no predetermination by the Commission of any 
of the issues raised in this proceeding, but the Petitioner was 
given all of the time and opportunity which it requested in 
order to prepare and present its defense to each issue. How¬ 
ever, even if there had been a predetermination of any of the 
issues, this would not invalidate the orders here for the reason 
that judges frequently draw the same case more than once and 
decide identical issues each time, although such issues may in¬ 
volve questions both of law and of fact, and an administrative 
agency cannot be under stronger constitutional compulsion in 
this respect than a court. 

For all of the reasons set forth in the Commission's opinion, 
the order under review here should be sustained and the Peti¬ 
tioner should be required to apply for and accept license 
authorization as directed by the Commission. 
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ABGU IB Kimx 

PART I ! 

The Commission’s legal conclusion that the Missouri River 
throughout its entire length is a navigable water of the 
United States and a “navigable water” within the meaning 
of Sec. 3 (8) of the Federal Power Act is based upon adequate 
findings of fact supported by substantial evidence and is in 
complete accord with the law on the subject, and Petition* 
er’s projects located therein require Federal authorization 

Petitioner contends that none of its developments is located 
in a “navigable water” of the United States and that the Com¬ 
mission’s conclusion that the Missouri River is a “navigable 
water” from its mouth to its headwaters at Three Forks is not 
based upon adequate findings of fact supported by substantial 
evidence (Pet. Br. 35-102). No question is presented as to 
whether the Madison River is a “navigable water.” 

The Court’s inquiry, therefore, is whether the Commission 
erred in concluding that any or all of the seven Missouri. River 
developments occupy “navigable waters” within the me aning 
of Sec. 3 (8) of the Act, and whether there is validity in the 
contention of the Petitioner that the presence of an interrupt¬ 
ing falls and rapids section at and just below its developments 
makes such a finding impossible by precluding literal through 
use of the river (Pet. Br. 44-9). If the Commission was cor¬ 
rect in this conclusion, then it was proper for the Commission 
to make the further inquiry as to the Federal authorizations 
under which Petitioner maintains these developments in the 
Missouri River. 

# 

A. The facts in evidence and relied upon by the Commission provide amide 
support for its findings and conclusion as to the navigable status of the 
Missouri River 

The definition of navigable waters under the Federal Power 
Act. —Sec. 3 (8) of the Act provides that: 

* * * navigable waters” means those parts of streams 
or other bodies of water over which Congress has juris- 
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diction under its authority to regulate commerce with 
foreign nations and among the several States, and which 
either in their natural or improved condition notwith¬ 
standing interruptions between the navigable parts of 
such streams or waters by falls, shallows, or rapids 
compelling land carriage, are used or suitable for use for 
the transportation of persons or property in interstate 
or foreign commerce, including therein all such inter¬ 
rupting falls, shallows, or rapids, together with such 
other parts of streams as shall have been authorized by 
Congress for improvement by the United States or shall 
have been recommended to Congress for such improve¬ 
ment after investigation under its authority; * * * 

Navigability in law as set forth by the courts. —Of primary 
importance under the definition of navigable waters set forth 
above is a determination whether the stream be one “used” for 
transportation of persons or property in interstate commerce, 
for nothing more clearly demonstrates navigability than actual 
navigation. Thus, it has been long established that a river 
must be regarded as a public navigable river in law if it be 
navigable in fact. If the actual navigation consists of trans¬ 
portation of persons or property in interstate commerce it fol¬ 
lows that the river is a navigable water of the United States, 
The Daniel Ball , 10 Wall. 557, 563. 

Actual use need not be continuous, United States v. Appa¬ 
lachian Electric Power Co., 311 U. S. 377, 409, and past as well 
as present use will suffice, Economy Light & Power Co. v. 
United States, 256 U. S. 113, 118, 123-4; Arizona v. California, 
283 U. S. 423,453-4. Hence, it is immaterial whether railroad 
competition or changed conditions have driven traffic from the 
river. ‘When once found to be navigable, a waterway remains 
so,” United States v. Appalachian Electric Power Co., supra, 
at p. 408. 

Moreover, actual use of a stream by any kind of vessel, The 
Montello, 20 Wall. 430, 442, or even for the floating of logs, 
may serve to establish its status as a navigable water of the 
United States, St. Anthony Falls Power Co. v. St. Paid Water 
Commissioners, 168 U. S. 349,359; United States v. Appalachian 
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Electric Power Co., supra, at pp. 405-6; Wisconsin Public 
Service Corporation v. Federal Power Commission, 147 F. 2d 
743,747, C. C. A. 7,1945, cert. den. 325 U. S. 880. 

Limited actual navigation in relation to trade and travel i 
in the vicinity is sufficient to show navigability, United States 
v. Holt State Bank, 270 U. S. 49, 57. Nor need the use be 
commercially important, United States v. Utah, 283 U. S. 64, 
82. Indeed, mere pleasure boating may demonstrate the avail¬ 
ability of the stream for simpler types of commercial navi¬ 
gation, United States v. Appalachian Electric Power Co., 
supra, at p. 416. 

Only if actual use has been insubstantial in character is there 
a necessity to inquire whether the stream is one “suitable for 
use” within the meaning of Sec. 3 (8). The test of “suitabil¬ 
ity” affords a much wider range, for it is not limited to the 
mere manner or extent of actual use, but includes susceptibility 
or capability of use by the public for purposes of transports 
tion and commerce, United States v. Utah, supra , at pp. 82-3; j 
The Montello, supra, at pp. 441-3. 

Other aspects of the definition in Sec. 3 (8) merit prelimi¬ 
nary comment. Included as a part of “navigable waters” are 
all “falls, shallows, or rapids compelling land carriage” in a 
stream used or suitable for use, notwithstanding such interrup¬ 
tions between the navigable parts of that stream. In this con¬ 
nection, “There has never been doubt that the navigability 
referred to in the cases was navigability despite the obstruction 
of f alls , rapids, sand bars, carries, or shifting«currents,” United 
States v. Appalachian Electric Power Co., supra, at p. 409. 

In addition to waterways embraced by the definition thus 
far discussed, Sec. 3 (8) also includes as “navigable waters”: 

* * * such other parts of streams as shall have been 

authorized by Congress for improvement by the United 
States or shall have been recommended to Congress for 
such improvement after investigation under its author¬ 
ity. 

(Cf. Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 
328-330.) 

The Petitioner has called the attention of the Court particu¬ 
larly to the fact that the upper portion of the Missouri River 
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and the lower portion are completely separated, insofar as 
through physical navigation is concerned, by a 17-mile section 
of falls and rapids known as Great Falls (Pet. Br., 15, 16, 48). 
The existence of this barrier is argued by the Petitioner as a 
fact which must govern the determination of navigability of 
the entire upper river. In its opinion the Commission ob¬ 
served that no stream by itself will constitute a continuous 
highway if at any point a land carriage or portage is necessary, 
but observed that such a conclusion is not prerequisite to a 
finding of navigability. For authority, the Commission relied 
upon the Supreme Court’s opinion in The Montello, supra. 
In that case the District Judge had held the Fox River not 
navigable because there were, before improvement, obstruc¬ 
tions to unbroken navigation. The Supreme Court concluded 
that the Fox River had always been navigable in fact and re¬ 
jected the lower court’s test, saying: 

* * * the rule laid down by the district judge as a 

test of navigability cannot be adopted, for it would ex¬ 
clude many of the great rivers of the country which 
were so interrupted by rapids as to require artificial 
means to enable them to be navigated without break. 
Indeed, there are but few of our fresh-water rivers 
which did not originally present serious obstructions to 
an uninterrupted navigation. In some cases, like the 
Fox River, they may be so great while they last as to 
prevent the use of the best instrumentalities for carry¬ 
ing on commerce, but the vital and essential point is 
whether the natural navigation of the river is such that 
it affords a channel for useful commerce (pp. 442-3). 

The Co mmis sion noted that later decisions have made it 
even clearer that interruptions of falls and rapids do not destroy 
navigability and cited Economy Light <& Power Co. v. United 
States, supra, at p. 122, where the court said: 

Navigability, in the sense of the law, is not destroyed 
because the watercourse is interrupted by occasional 
natural obstructions or portages * * *. 
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The Commission also noted Mr. Justice Reed’s statement in 
United States v. Appalachian Electric Power Co., supra, at 
pp. 408-9: 

There has never been doubt that the navigability 
referred to in the cases was navigability despite the 
obstruction of falls, rapids, sand bars, carries, or shifting 
currents. 

The interrupting falls involved in this case cover a 17-mile 
section. This section has never been physically navigated in 
fact, and requires a portage of about 18 miles. The record 
before the Commission showed that many trips along the river 
were made with this portage. We submit that the Commis¬ 
sion’s conclusion that this interruption does not sever the upper 
215 miles of the Missouri from the lower 2,244 is thoroughly 
in accord with established law. The definition of navigable 
waters in the Act which we have quoted supra expressly in-! 
eludes all “falls, shallows, or rapids compelling Lind carriage” 
where the stream is used or suitable for use notwithstanding 
such interruptions between the navigable parts. The Great 1 
Falls section of the river is specifically encompassed by the 
definition set forth in the Act in view of the facts in the record 
showing use of the upper and lower sections. 

The Commission regarded the Congressional definition of 
“navigable waters” in Sec- 3 (8) as largely a combination of 
judicial criteria respecting navigable waters of the United 
States. It was that definition and the judicial criteria referred 
to which were applied to the facts in this proceeding and which 
were summarized in the Commission’s opinion. 

The historic actual use of the Missouri River in Interstate 
and Intrastate Commerce. —The Missouri River is formed by 
the confluence of the Jefferson, Madison and Gallatin Rivers at 
Three Forks in southwestern Montana. Generally, it flows 
northeastward to a point approximately 30 miles beyond Fort 
Benton and thence in an easterly and southeasterly direction 
to its junction with the Mississippi River about 17 miles above 
St. Louis, Missouri. Between its headwaters and its mouth 
the Missouri flows across or along seven States. In round 
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figures its length is 2,475 miles; its drainage basin 529,000 
square miles; and its fall 3,630 feet. 

The Commission noted several facts with respect to the past 
actual use of the river from its mouth to Fort Benton (App. 
64, 65). These facts seemingly have not been controverted 
by the Petitioner and the Commission’s determination that the 
Missouri River from its mouth to Fort Benton is a navigable 
water of the United States is not questioned (Pet. Br. 15). 
Petitioner has made one contention, however, with respect to 
this stretch of the river which may be related to the Commit- 
sion’s over-all finding. That contention is that Congress by its 
authorization and construction of the Fort Peck Dam has aban¬ 
doned “navigability” insofar as the exercise of its jurisdiction 
is concerned from the site of the dam upstream (Pet. Br. 18,19; 
96-102). This particular contention is discussed injra, p. 33. 

The facts in the record with respect to the St. Louis-Fort 
Benton section of the river establish so completely that this 
part of the river was used both in its natural and improved con¬ 
dition for the transportation of persons and property in inter¬ 
state commerce that the Commission gave only brief mention 
of that evidence in its opinion (App. 64-65). The opinion 
notes that in this so-called lower section steamboat traffic flour¬ 
ished from 1819 until 1888 and that this traffic between Fort 
Benton and points on the Missouri River downstream there¬ 
from involved millions of dollars worth of freight and thousands 
of passengers. 

The record in this case is clear as to the reasons for the 
decline of the steamboat traffic in the lower section. The Com¬ 
mission observed that in 1859, the very year the Missouri River 
steamboat reached its perfection, the railroad invasion began 
(App. 65). With each westward step of the rails steamboat 
traffic was sharply curtailed (App. 1014). Service to Fort 
Benton ceased in 1888. During the period of heavy use of the 
lower section for navigation the river above Fort Benton was 
not used to any extent comparable to the use made of the lower 
section. The upstream terminal of large steamboats was Fort 
Benton (App. 64). 

The real controversy in this case is related to the section of 
the river between Fort Benton and Three Forks. This section 
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of the river is about 263 miles long. All of the Petitioner’s 
hydroelectric installations on the Missouri River are located in 
this stretch. 

Beginning about 32 miles above Fort Benton is a series of 
rapids and sheer falls descending about 520 feet in 17 miles 
known as the Great Falls of the Missouri. It has been recog¬ 
nized by all throughout the proceeding before the Commission 
that the Great Falls presented a natural barrier to steamboat 
traffic originating at points below. Fort Benton was some¬ 
times labeled the “head of navigation” (App. 1008, • 1013, 
1448) although the record shows that three steamboats from 
Fort Benton successfully navigated the river to and from points 
more than 30 miles upstream from Fort Benton (App. 215,216, 
1450; 1141). Similarly, steamboats operating above the Great 
Falls were confined there, portages being made around the 
Falls only with smaller craft. For this upper part of the river,! 
therefore, the “foot of navigation” was sometimes placed just 
above the Falls (App. 1207). 

Before 1900 there was considerable use of this 263-mile reach 
between Fort Benton and Three Forks, the Great Falls always 
requiring a portage around them. In this section a number 
of exploratory and Government survey trips were made in 
manually powered craft of various sizes. The 1805 trip under 
the famous explorers Lewis and Clark is perhaps the best known 
trip of exploration (App. 1357, 1549, 1577). These explorers 
with their party made a successful ascent with crude hand- 
powered craft to Three Forks and beyond. There are only 
two rapids above the Falls section which have ever presented 
difficulty in continous navigation. These are known as Half- 
Breed Rapids (mile 2327) and Bear tooth Rapids (mile 2365). 
The “Journals of Lewis and Clark” are quite detailed, par¬ 
ticularly with respect to the difficulties encountered on this 
1805 trip. The two rapids sections, however, received only 
casual mention. 

In 1872 Thomas P. Roberts, an engineer for the Northern 
Pacific Railroad, made a detailed and informative survey of the 
263-mile section of the stream (App. 1181). Roberts’ purpose 
was to provide his employer with information so that plans 
might be laid by the railroad company for a combination boat 
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and rail route through this area. Roberts considered his report 
so important that he sent it to the Chief of Engineers of the 
U. S. Army for the information of that officer, who in turn 
regarded it as so significant that it was published under the 
auspices of the War Department. Roberts descended the river 
from Three Forks to Fort Benton in a skiff. He concluded that 
the Missouri in the section that he had examined could be 
relied upon for navigation without improvement and he set 
forth ip his report a tentative plan for utilization of this upper 
portion of the rive* with a rail link for trans-shipping freight 
around the Falls (App. 1197,1198). 

In the period from 1867 until around 1900 there was exten¬ 
sive intrastate use of the river between Stubbs Ferry (mile 
2390), which is 85 miles below Three Forks, and the City of 
Great Falls (mile 2260) for the downstream transportation of 
loose logs and large rafts of lumber. (App. 1142, 1210, 1256, 
1264-^5, 1283, 1297, 1308, 1311, 1313, 1355, 414 et seq., 385 
et seq., 398 et seq., 225 et seq., 236 et seq.). Also, several small 
steamboats were placed on the river above the Falls. These 
boats were operated in the period after the close of the naviga¬ 
tion era below Fort Benton and continued until around 1900 
(Ex. 17-B, lodged). Most of the steamboat traffic in the upper 
section of the Missouri River took place within a 55-mile stretch 
known as the “Long Pool” located just above the Great Falls. 
This traffic consisted of a local commercial carrying of freight 
and passengers. One steamboat operated for a relatively long 
period in a scenic section of the river known as the “Gates of 
the Mountains.” This boat was used for the purpose of 
carrying excursion passengers on a sightseeing trip. The vessel 
could and did operate over a larger section, however (App. 392, 
397,1435,1436, 1444). 

The uses of the river above Fort Benton for navigation were, 
for the most part, either intrastate or noncommercial in char¬ 
acter. However, the record shows that the river between 
Stubbs Ferry and Fort Benton served as an artery for down¬ 
stream transportation in interstate commerce of large num¬ 
bers of miners following the 1864 discovery of gold where 
Helena is now located. 
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Hubert Howe Bancroft’s History of the Pacific States, pub¬ 
lished in 1890, records such use of this part of the river for the 
transportation of miners returning to the States (App. 1415, 

1139, 1140). A stage line was established to carry passengers 
from Helena to a point on the Missouri River whence Ken¬ 
nedy & Company operated a line of mackinaw boats carrying 
passengers to Fort Benton, portaging around the Falls (App. 

1140, 1417). From its general study of the navigation of the 
area, the Commission, in the absence of a specific description of 
these boats, concluded that they were probably manually pow¬ 
ered and probably were large sharp-ended bateaux. The Com¬ 
mission noted in its opinion that it was not possible to fix the 
beginning and ending of this particular use of the river. From 
its study of the general historical facts relating to the area, the 
Commission estimated that it started soon after the 1864 dis¬ 
covery of gold at Helena and that it diminished soon after 
1868 when most of the gold had been extracted. It assumed 
that any transportation of this kind must have ceased around 
1870 because history records that the placers were exhausted 
at about that date. The evidence in the record established 
satisfactorily to the Commission, however, that the business 
was most lively in the years 1866 and 1867 (App. 1417). 

Petitioner has attacked this aspect of the Comjmission’s find¬ 
ings of fact particularly and claims that this use of the river 
has not been established as a fact (Pet. Br. 74-8).. The pri¬ 
mary source of the information upon which the Commission 
relied is the historical writings of Hubert Howe Bancroft, gen¬ 
erally acknowledged to be the foremost historian of the north* 
western part of the United States as of the time his works 
were published. His books are considered today, by modem 
historians, to be an invaluable source of historical information 
(App. 204, 212). 

It has been the use of this information derived from the 
Bancroft volume which has disturbed the Petitioner most, and 
in its briefs both before the Commission and this Court, Peti¬ 
tioner has made an attempt to relate this material entirely to 
what it considers an improper use by the Commission of news¬ 
paper accounts as evidence. It suggests that the only real evi- 
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dence of actual use of the upper section of the river in con¬ 
junction with the lower section for purposes of interstate com¬ 
merce is this data respecting the movement of gold miners. 
It is clear from the record that the Commission did not rely 
solely upon the newspaper remarks and advertisements in ar¬ 
riving at its findings of fact. The Bancroft volume of history 
was the primary source of the information used-by the Commis¬ 
sion, and this Bancroft material was corroborated, by infor¬ 
mation from contemporary newspapers of the period. It is 
noted further that an expert witness who was acknowledged 
by Petitioner to be a specialist in historical research found 
the Bancroft data and the newspaper material to be acceptable 
for purposes of historical research and so testified (App. 212). 
Attention will be given to the legal aspect of the claims of the 
Petitioner with respect to the character of the evidence used 
by the Commission in this proceeding in a later section of this 
brief, infra, p. 30. However, it is submitted, that the evidence 
of the interstate movement of the gold miners as used by the 
Commission is not evidence based upon conjecture, specula¬ 
tion, or uncorroborated hearsay. Any historical evidence re¬ 
specting the movement of persons and property nearly a century 
ago is necessarily “hearsay” from a technical standpoint. The 
use by an administrative fact-finding agency of probative hear¬ 
say has never been proscribed. 

The evidence of actual use of the upper section of the Mis¬ 
souri River, as summarized in its opinion (App. 65-6-7), led 
the Commission to the conclusion that this stream is a navi¬ 
gable water of the United States and within the meaning of 
Sec. 3 (8) of the Act. 

BL Even disregarding the extensive intrastate nse and the established inter¬ 
state use, the suitability of the upper Missouri River for purposes of inter¬ 
state commerce within the meaning of the definition in the Act would 
provide adequate basis for the Commission’s conclusion 

Physical characteristics .—The best evidence of the suitabil¬ 
ity of a stream for interstate commerce is actual use. The 
evidence of actual use considered by the Commission in arriv¬ 
ing at its determination of navigability has already been dis¬ 
cussed. The Commission’s conclusion, however, is not based 
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upon actual use alone, but also upon physical suitability for 
use; so that, even if the evidence of use considered by the Com¬ 
mission in this respect is not deemed substantial, the physical 
facts relating to the river would bring it within the definition 
in the Act. 

As stated by the Supreme Court in The Montello, supra, the 
capability of use by the public for purposes of transportation 
and commerce afford the true criteria of the navigability of a 
river rather than the extent and manner of that use. Even if 
Petitioner is correct in its assertion that the proved commercial 
traffic in the upper section of the river now occupied by its 
dams was too limited to be appreciable, the conceded traffic 
in that stretch, coupled with an examination of the physical 
characteristics of the stream, establish its “suitability” within 
the meaning of the Act. j 

The physical characteristics of a river relate to the amount 
of water available, the width and depth of the channel, the 
velocity of the flow and the extent and nature of the natural 
obstructions in the stream. There has never been any claim 
advanced by Petitioner that the flow of the natural stream from 
Three Forks to the lower end of the pool at Great Falls would 
not provide a sufficient flow of water for navigation and the j 
data of record in this case show that during the navigation j 
season there would flow in the natural stream a sufficient 
amount of water to support the kind of shallow draft naviga¬ 
tion which was necessary on the upper reaches of most western 
rivers. The evidence in this case shows also that even with¬ 
out improvement, natural channels or sluices were found in ! 
all shoals or rapids from Three Forks to the 17-mile falls and 
rapids section at Great Falls, with the possible exception of 
Half Breed Rapids (mile 2327). This evidence consists largely 
of the reports of the Army Engineers, particularly those of 
McGuire and Powell, together with the Roberts report. 

The early technical reports, relied upon by the Commission, i 
showed that the velocity of the stream in its upper reaches 
was not unfavorable to navigation. The report by Captain 
McGuire of the Army Engineers in 1880 contained the obser¬ 
vation that the swiftest current encountered by that officer was 
5 miles an hour. The greatest velocities were encountered 
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at rapids sections, but the over-all velocities of the stream in 
its natural state must have been considerably less than 12 miles 
per hour because a steamboat with a guaranteed speed of 12 
miles an hour in still water passed up through all the rapids 
between Stubbs Ferry and the long pool “without cordelling 
and with comparative ease” (Ex. 17A, lodged, Report of 1892. 
p. 1906). 

Velocity of water is frequently considered in terms of slope 
of the river bed. The greater the slope or fall of the river, the 
greater the velocity. The slopes from Sun River to Three Forks 
do not exceed 4.6 feet per mile, and that extreme slope is found 
only in the section between Stubbs Ferry and Three Forks. In 
the section of the upper Missouri most used for actual navi¬ 
gation the slopes range between 0.5 foot per mile to 3.73 feet 
per mile. 

Other than for Half Breed Rapids at mile 2327 and Beartooth 
Rapids at mile 2365, there were no obstructions of any real 
consequence in the stretch of the river between Great Falls and 
Three Forks. The record shows that two steamboats passed 
downstream over both of these rapids, and that one of them 
ascended the stream through the worst of the two. It is not 
surprising that the Commission gave little attention to the dif¬ 
ficulties of navigation in the upper river arising from natural 
obstructions in view of the record before it, which showed with¬ 
out question that navigation of the river between St. Louis and 
Fort Benton was considered by all to be difficult and rather 
hazardous (App. 1631 et seq.; 1623 et seq.; 1147-1172). 5 This 
lower section of the river, of course, was admittedly navigable 
in its natural condition. 

The upper river was investigated by the Army Engineers 
with a view to its improvement and several thorough reports 
by that agency are contained in this record. We have noted 
that the original exploration survey was conducted by the ex- 

* Roberts, in his famous report, gave the details of his 1872 trip upstream 
to Fort Benton on the “E. H. Durfee”, a boat that drew but 3 feet 9 inches 
of water. In this boat it required 1% hours to pass Dauphin’s Rapids 
(Mile 2109) and 3 hours to get over a bar at Vermillion, South Dakota 
(App. 1170, 1152). 
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plorers Lewis and Clark. We have also noted that a compre¬ 
hensive survey was conducted by Mr. Thomas P. Roberts. 
There were, however, subsequent surveys performed by the 
Army Engineers, among them being the 1868 report of Major 
C. W. Howell and Major Suter in 1875, Lieut. McGuire in 1877 
and 1879, and by Capt. Charles F. Powell in 1892. Some of: 
these reports were made by the Army Engineers pursuant to 
the direction of Congress in connection with contemplated im¬ 
provements above Great Falls. In 1880 the Army Engineers 
expended about $15,000 for rock removal and construction of a 
wing dam at two rapids sections in the upper river. Later, by 
the River and Harbor Act of August 18,1894 (28 Stat. 338-358) | 
Congress extended the upper limits of the river under improve¬ 
ment to Stubbs Ferry, directing that $20,000 be expended be¬ 
tween the Falls and Stubbs Ferry. Between 1895 and 1899, 
$65,933.73 was expended in removing obstructions and con-! 
structing the wing and closing dams. Operations were sus¬ 
pended in 1899 because of lack of funds, and absence of incentive 
to further improvement. Appropriations for work above the 
Falls ceased with the Act of June 3,1896 (29 Stat. 202, 231—2). 

The Commission concluded that these Congressional authori¬ 
zations for improvement brought the upper river within the 
Act’s definition of navigable waters, in view of Sec. 3 (8), 
which defines navigable waters as including: 

* * * such other parts of streams as shall have been i 
authorized by Congress for improvement by the United 
States, or shall have been recommended to Congress 
for such improvement after investigation under its 
authority; * * * 

Comparison With Other Rivers Established as Navigable 
Waters .—Petitioner points out in its brief that the Commis¬ 
sion in its opinion did not discuss the physical characteristics 
of the streams held navigable in any of the cases it cited or the j 
evidence of use or suitability for use found in any of them; nor i 
did the Commission make any comparison between facts in 
any of those cases and the facts in this case (Pet. Br. 55). The j 
absence in the C ommis sion’s opinion of such comparisons does 
not mean, of course, that such comparisons were not made by 
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the Commission in arriving at its decision. This Missouri 
River case is but one of many cases of its same type which have 
been heard and decided by the Commission. Thorough treat¬ 
ment of the comparable physical characteristics of the Missouri 
River and adjudicated streams was furnished to the Commis¬ 
sion by its staff in the briefs filed. Comparisons between the 
Missouri River and the Fox River and the New River were 
presented to the Commission in this proceeding during an oral 
argument heard by it prior to its final determination. 

The Missouri River between Fort Benton and Three Forks 
compares favorably with the New River held navigable in 
United States v. Appalachian Electric Power Co., supra, with the 
Fox River held navigable in The Montello, supra, with the 
DesPlaines River, held navigable in Economy Light and Power 
Company v. United States, supra, and with some parts of the 
Colorado River, held navigable in United States v. Utah, supra. 
The space permitted in this brief will not allow a detailed pres¬ 
entation with respect to these other rivers, but a few of the 
salient facts relating to the physical characteristics of the rivers 
named, and the navigation which had taken place will be given. 

(A) The New River 

The fall between Allisonia and Hinton was established by a 
survey to average about 4.5 feet per mile. Comparative slope 
profiles of portions of the New River, held navigable by the 
Supreme Court in United States v. Appalachian Electric Power 
Company, supra, and the portions of the Missouri River here 
in question have been included in this Brief as Appendix B. 

(B) The Fox River 

The portion of the Fox River involved in The MonteUo, 
supra, was 37 miles in length, the upper 18 miles of which in 
their natural condition had an average fall of approximately 
8 feet per mile. Within this reach the maximum fall was 29.5 
feet within a distance of only three-fourths of a mile, while 
within another portion of 2.5 miles there was a fall of 38 feet. 
(Annual Report of the Chief of Engineers, 1876, p. 235; I, 
p. 204.) Continuous navigation by boats of shallow depth was 
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not possible because of the obstruction by shoals, rapids and 
falls which made portages necessary. For this reason the trial 
court held the entire lower Fox River nonnavigable, but the 
decision was reversed by the Supreme Court. Prior to its im¬ 
provement by locks and dams such commerce as existed was by 
Durham boats propelled by animal power. These Durham 
boats, in size, draft and capacity, were not unlike the mackinaws 
used by the gold miners on the upper Missouri. A reproduc¬ 
tion of the only available profile of the Fox River in the portion 
in question has been included in this Brief as Appendix A. 

(C) The DesPlaines River 

The portion of the DesPlaines River in controversy in the 
Economy case, supra, was only 45 miles in length, 60 percent 
of which was pool water and 40 percent shoal water. The dis¬ 
charge was as much as 600 c. f. s. during an average of only 
73.2 days per year. This amazing deficiency in streamflow, as 
computed from gage readings made daily over a 20-year period, 
rendered it incapable of floating a boat through 40 percent of 
its length during an average of 175 days per year, while lengthy 
portages, either of the entire cargo or parts thereof, were re¬ 
quired during an average of 248 days per year. With the ex¬ 
ception of an average period of 4.3 days per year, the controlling 
depths over the rapids were never more than 15 inches, and 
such controlling depths were found only during an average 
period of 116.2 days per year. At all other times the controlling 
depths were 12 inches or less, and a number of portages were re¬ 
quired, totalling in excess of 12 miles, and consisting either of 
part of the cargo, the entire cargo, or both cargo and boat. Dur¬ 
ing a period of 175 days it was necessary to portage not only the 
entire cargo, but also the boat, over 40 percent of the entire 
distance from Riverside to the mouth of the river, a distance 
of approximately 18 miles (256 F. 792, 795-6). 

(D) The Colorado River 

i 

The case of United States v. Utah, supra, came to the Su¬ 
preme Court as the court of original jurisdiction, and a Special 
Master was appointed to hear the evidence and submit findings 
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and conclusions. The Special Master found that the Colorado 
River from mile 176 above Lees Ferry south to the Utah-Ari¬ 
zona boundary was navigable. His findings were sustained by 
the Supreme Court (283 U. S. 64, 80-1, 82-3). This case did 
not involve a determination of whether the Colorado River was 
a “navigable water of the United States,” but the same tests 
of navigability were used, and the Special Master stated une- 
quivocably that he had utilized the Federal rule. 

The following excerpts are from the Report of the Special 
Master appearing in records and briefs in United States Cases, 
U. S. Supreme Court, October Term 1930, and relate to the 
rapids, rapid water, velocity of current, depth and discharge 
of the Colorado River. 

The entire drop in elevation between Mile 176 and 
Mile 27.7 (the Utah-Arizona boundary), in general, is 
only from 3,465 feet to 3,165 feet, or 300 feet in 149 
miles, i. e., a slope of only 2 feet per mile. I find, how¬ 
ever, that there are four specific drops in the riverbed 
which may properly be termed small rapids—Trachyte 
rapid, where there is a drop of about 5 feet in half mile; 
Tickaboo rapid, a drop of 15 feet in a little over two 
miles; Bullfrog rapid, a drop of five feet in slightly 
over one mile; Aztec rapid, a drop of 5 feet in a mile and 
one fifth. I do not find that these rapids were danger¬ 
ous to life, or that they ordinarily made necessary any 
portage of boat or cargo. 

I do not find that these rapids have proved any sub¬ 
stantial impediment to a boat going downstream. Row¬ 
boats going upstream must ordinarily be dragged or 
poled up through, but to a motorboat going upstream 
those rapids form little obstacle, except in times of ex¬ 
treme high water; wide rafts have found difficulty in 
going down through some of these rapids at low water, 
without hitting upon rocks. Irrespective of the rapids, 
the ordinary velocities of the River present some diffi¬ 
culty to boats making the upstream trip. Such veloci¬ 
ties in the 50-mile stretch between the mouth of the 
San Juan and the boundary line are 3*4-4 miles per 
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hour for about half of the year and over 4 % /or the 
remainder of the year, but this rate is considerably in 
excess of velocities north of the mouth of the San Juan, 
except in the stretches of rapid water or in the rapids. 
Most of the witnesses who made trips in rowboats testi¬ 
fied to being obliged to pole or drag their boats upstream 
in many places; and the up-trips were, as a rule, long 
and difficult, more particularly below the mouth of the 
San Juan where the volume and velocity of the water 
were greater. On the other hand, there is evidence that 
on many occasions the placer miners used to take their 
boats upstream for short distances by sail as well as oar 
power. I find that to navigate upstream successfully 
requires, the use of motor boats * * * (pp. 146- 
147). 

* * * * * • 

I find that so far as rapids and velocity of current are 
concerned, the Colorado River can be navigated down¬ 
stream by rowboats and by motorboats drawing ly^ 
feet, and upstream by properly constructed motorboats 
having sufficient horsepower to pass through the rapids 
found by me. It is probable that boats with stem pad- 
dlewheels or outboard motors can operate more easily 
than boats with fixed stem propellers. I find that such 
boats can successfully navigate in at least nine months 
of the year. At extreme highwater upstream travel 
may be difficult and downstream travel less safe. 

1 

♦ * * * * 

I find, on the evidence of the witnesses who used 
boats up and down this stretch of the River that at all 
times of the year, boats having a draft of I ^ feet can 
navigate, so far as depth alone is concerned, though 
boats with a stem paddlewheel or with an outboard 
motor can probably navigate with more ease than boats 
with fixed stem propellers. I find, however, that in 
low water stages of the River there may be difficulty of 
navigation at one point, namely a place variously de- 

i 
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scribed as the “reef” or “ledge” located below Lake Can¬ 
yon and near Shock bar or rapids, in the neighborhood 
of Miles 110-112. At this point a strata or ledge of 
rock crosses the River, through which there are several 
channels of varying depths cut through the rock. Pas¬ 
sage can generally be found along a channel on the west 
side of the River, having a width variously estimated 
at 30 to 50 feet, and having a depth of never less than 
one joot and generally two feet or more. While most 
of the boats seem to have passed through this spot with¬ 
out difficulty, there is evidence that some boats, es¬ 
pecially at low water, haw been obliged to be dragged 
over or through. 

I find also that in the navigation of wide rafts down¬ 
stream at low water, there is risk of having them strike 
submerged rocks at a few points; though the evidence 
shows that navigation by such rafts carrying heavy 
loads of machinery and supplies has been successfully 
carried on, in connection with mining and oil d rillin g 
operations (pp. 149-150). [Italics supplied.] 

C. Congress has over the years asserted its jurisdiction over the Missouri 
River, which assertion, together with the data respecting Federal improve¬ 
ments, would provide an adequate basis for the Commission’s conclusion 
as to navigability 

In its opinion the Commission summarized the Federal im¬ 
provements of the Missouri River, both above and below the 
Great Falls (App. 73, 74), and concluded that Congressional 
treatment of the river above Fort Benton bore “persuasive 
testimony to the accuracy of the conclusions” it reached re¬ 
specting the status of the upper portion of the river (App. 75). 

The Commission noted that Congress authorized and di¬ 
rected surveys and examinations of the river between Fort 
Benton and Three Forks, and that the resulting reports by the 
Army Engineers consistently reflected the navigable status of 
the stream. It noted that in the River and Harbor Act of 
July 13, 1892 (27 Stat. 88) Congress directed the War Depart¬ 
ment to make an examination of the river from Three Forks 
to Canyon Ferry to determine at what points, if any, use 


might be made of water power for manufacturing or other pur¬ 
poses, “without unreasonably impairing the navigability of 
that portion of the river.” 

The Commission noted also, that in addition to authorizing 
surveys and improvements, Congress had repeatedly recog¬ 
nized the Missouri River as a navigable water of the United 
States in authorizations for construction of dams at various 
points all the way from Fort Renton to Three Forks, and that 
Congress in each instance had included in the laws express pro¬ 
visions for protection of navigation interests (App. 75). Of 
particular interest in this connection is the legislative history 
of the now defunct Congressional authorization of 1894 for 
the Hauser Dam and Reservoir (App. 82). The statute in¬ 
volved is the Act of June 8, 1894 (28 Stat. 91). The Com¬ 
mission noted the significance of the enactment of this statute, 
which followed Congressional consideration of Captain Powell's 
1892 report (Report of the House Committee on Rivers and 
Harbors, accompanying H. R. 82, H. Rep. No. 894, 53d Cong., 
2d Sess. (App. 1383 et seq.)) which contained, the following: 

* The projectors of the dam urge that the river above 
the long pool is not navigable, and that if navigable there 
is no demand for its navigation other than by a small 
excursion business below the site of the proposed dam 
(App. 1389). 

Recent investigation does not change my opinion that 
the river is navigable to Three Forks and that it would 
really admit of good improvement, the reasons for all 
of which were explained in a previous report on the sub¬ 
ject of the dam. The strong current will be difficult 
for ascending boats and will always require suitable and 
powerful crafts; on the other hand there are compen¬ 
sating circumstances favorable for river improvement 
(App. 1389). 

Viewing the question broadly as to the probable best 
use of the river, at least above Stubbs Ferry, and noting 
the decadence of water transportation on the shallow 
channels of the upper parts of Western rivers, the great 
progress in the uses of electricity and the apparent 
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value of natural forces for operating electromagnetic 
machines, it certainly appears that the uppermost part 
of the Missouri is, for the general public welfare, more 
valuable to drive wheels than for boating (App. 1390). 

The views of Captain Powell were concurred in by the Chief of 
Engineers (App. 1386). Surely, the Commission was not re¬ 
miss in giving great attention to all of the many reports of 
the Army Engineers before it in the record, and particularly 
the portions of those reports where that group of guardians 
of the navigable waters of the United States treat the Mis¬ 
souri River, in its entirety, as a navigable water under the 
jurisdiction of Congress. 

On April 12,1949, Senator Murray introduced a bill in Con¬ 
gress to authorize emergency flood control works on White 
Bear Island in the channel of the Missouri River about 10 
river miles above the mouth of Sun River which is above Great 
Falls (S. 1563, 81st Congress, 1st Sess.). This improvement 
would be in a section not under the jurisdiction of Congress if 
Petitioner is correct (Ex. 167, Plate LXXV1I, App. V). On 
the contrary, the Senator was merely following the traditional 
position of Congress and the Army Corps of Engineers (App. 
1648) in regarding the Missouri River as navigable all the way 
to its source at Three Forks. Senator Murray quite properly 
assumed that the United States should discharge its responsi¬ 
bility to provide flood protection to property situated above 
the Great Falls. This responsibility would fall to the State of 
Montana if, as Petitioner alleges, the river is a navigable water 
of the United States only up to Fort Benton. 

D. The Commission’s findings upon navigability were derived from facts* 
data, and materials properly received in evidence as being of a substantial 
character and as having probative force. 

Sec. 308 (b) of the Federal Power Act provides that, in the 
conduct of hearings: 

* * * the technical rules of evidence need not be 
applied. No formality in any hearing * * * or in 

the manner of taking testimony shall invalidate any 
order * * *. 
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Petitioner claims that its rights have been violated substan¬ 
tially by the use by the Commission in this case of certain 
documentary materials. Particularly subjected to attack is a 
collection of extracts from newspapers published in Montana 
in the early daya^App.-1209 et seq; Pet. Br. 27, 28), and also 
a volume of history by an author named Hubert Howe Ban¬ 
croft (App. 1415; Pet. Br. 74). 

With respect to a complaint that “remote hearsay” had 
been received in a proceeding before the National Labor Rela¬ 
tions Board, where the statute provided that “tine rules of evi¬ 
dence prevailing in courts of law and equity shall not be con¬ 
trolling”, the Supreme Court said: 

»■ / # m * 

The obvious purpose of this and similar provisions is 
to free administrative boards from the compulsion of 

technical rules so that the mere admission of matter 

. • ». • ' * \ > 

which would be deemed incompetent in judicial proceed¬ 
ings would not invalidate the administrative order 
(Consolidated Edison Co. v. National Labor Relations 
Board , 305 TJ. S. 197, 229-230). 

, -r . »t<> fvi 

Clearly, therefore, the receipt in evidence here of excerpts 
from histories and contemporary newspapers would not invali¬ 
date the proceeding, even assuming, arguendo , that such mat¬ 
ter constitutes “inadmissible hearsay” under the technical 
rules of evidence. That the rule respecting hearsay is a “tech¬ 
nical” one, and contemplated by Sec. 308 (b) there can be no 
doubt, else the rule could not be relaxed even by courts under 
the compulsion of “necessity.” 

It is settled that historical books, which have been generally 
treated as authentic, are admissible in a court under the prin¬ 
ciple of necessity, that is, where the subject matter is an ancient 
one and it is unlikely that living witnesses could be obtained. 
See Lcddley v. Rowe, 119 AtL 484 (Pa. Sup. Ct.); Onondaga 
Nation v. Thacker , 61 N. Y. S. 1027; Ames v. Empire Star 
Mines Co., 110 P. 2d 13. See also Wigmore, VoL Y (3d Ed.) 
Sec. 1597-8. 

Likewise, where there is a necessity and a circumstantial 
guaranty of trustworthiness, the courts have admitted other 
hearsay evidence under an exception to the hearsay rule. In 
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eire u mBtances where the matter concerns events of antiquity, 
ami is not susceptible of better evidence, the rule has been 
relaxed to permit admission of hearsay because direct and posi¬ 
tive proof could not be obtained. G. & C. Merriam Co. v. 
Syndicate Pub. Co., 207 Fed. 515,518, csrti d on », 284 TJ. S. 748; 
International At G. N. Ry . Co. v. Penny, 178 S. W. 970, 971 
(Tex. CCA); Atchison, T. At S. F. Ry. Co. v. Madden, Sykes 
At Co. 46 Tex. Civ. App. 597, 103 S. W. 1193, 1195; Missouri, 
K. At T. Ry. Co. v. Steames, 185 S. W. 646 (Tex. CCA); in¬ 
habitants of North Brookfield v. Inhabitants of Warren, 16 
Gray 171, 173 (Mass.); Casey's Lessee v. Inloes, 1 Gill. 430 
(McL), 39 Am. Dec. 658, 669; Bow v. AUenstown , 34 N. H. 351, 
69 Am. Dec. 459; Hewlett v. D. Ac S. Cock, 7 Wendell 371 
N. Y.) See also Hartwell v. Parks , 144 S. W. 793 (Mo.). 

The Supreme Court itself has deemed newspaper advertise¬ 
ments in early periods worthy of mention in determining past 
actual use of a river, See The MonteUo, supra, at p. 442. One 
of the documents figuring in this case which has been under 
* particular attack by the Petitioner is a newspaper advertise¬ 
ment (App. 1139, Pet. Br. 75). 

One of the principal cases decided by the Supreme Court 
treating this matter of use by an administrative agency of evi¬ 
dence not technically admissible in a court of law is Opp Cot¬ 
ton Mills v. Administrator, 312 U. S. 126, 155. There the 
Court said: 

The argument of petitioners is not that the record con¬ 
tains no evidence supporting the findings but rather 
that this class of evidence must be ignored because not 
competent in a court of law. But it has long been 
settled that the technical rules for the exclusion of evi¬ 
dence applicable in jury trials do not apply to proceed¬ 
ings before federal administrative agencies in the ab¬ 
sence of a statutory requirement that such rules are to 
be observed (citing cases). We need not consider 
whether this class of evidence must be excluded from 
proceedings in court. 

The Opp case was cited with approval by the United States 
Court of Appeals for the Ninth Circuit in its decision on April 
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29, 1949 of WiUapoint Oysters, Inc. v. Ewmg 174 F. 2d 676, 
where, in a discussion relative to the inadmissibility of techni¬ 
cal hearsay, it said: j, " 

The common law exclusionary rules of evidence are 
not based in Constitutional interdictions and are not 
applicable to administrative proceedings, even of judi¬ 
cial character, in the absence of statutory requirement. 

The Court pointed out that even the Administrative Procedure 
Act, Sec. 7 (c) permits the receipt of any oral or documentary 
evidence, subject only to the requirement that the evidence be 
reliable, probative, and substantial. Continuing, the Court 
said: 

• . „ * 

The receipt of irrelevant, immaterial and hearsay 
evidence is no cause for reversal of an administrative 
order though the validity of the order can never rest 
upon conjecture, guess, or chance. * * * The re¬ 
quirement that administrative findings accord with the 
substantial evidence does not forbid administrative uti¬ 
lization of probative hearsay in making such findings. 

It should be noted that the Commission has used evidence erf 
the same type that is objected to here, in other proceedings 
which have been judicially reviewed, and in no instance has 
a court criticized the use by the Commission of this kind of 
evidence in arriving at a decision. Pennsylvania Water and 
Power Co. v. F. P. C. (74 App. D. C. 351); 123 F. 2d 155; cert, 
den. 315 U. S. 806; Wisconsin Public Service. Corp. v. F. P. C., 
supra; Georgia Power Co. v. F. P. C. 152 F. 2d 908. In not 
criticizing the Commission in this regard, the courts have re¬ 
mained consistent with the attitude of the Supreme Court 
toward historical material of the same calibre, as evidenced by 
the approval of that Court of historical writings in connection 
with its recognition of the navigability of the Colorado River. 
See Arizona v. California , supra, particularly page 453 and 
footnote “3” thereof. 

E. Effect of Fort Peck Dam 

Petitioner contends that authorization and construction of 
the Fort Peck Dam constitute an abandonment by Congress 
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of “navigability’ past and above it (Pet. Br. 96, et seq.). This 
project is located in the State of Montana at mile 1869, about 
176 miles upstream from the Montana-North Dakota State 
line, and about 376 miles downstream from Petitioner’s lower¬ 
most plant. The Government dam includes no locks or other 
means for the passage of boats. The Fort Peck Dam rises 
250.5 feet above the stream bed, has a crest length of 21,026 
feet, and has created a reservoir 189 miles long (App. 582). 

In maldng its “abandonment” argument, Petitioner relies 
largely upon certain statements in the report of the War De¬ 
partment’s District Engineer, which report composes the prin¬ 
cipal part of the “308 Report” on the Missouri River. Copies 
of this Report, Item “F’, have been lodged with the Court. 
This District Engineer’s report, consisting of 555 pages and 
243 maps and charts, together with 639 pages of appendices 
and an additional 299 maps and charts—recommended a general 
plan for improvement of the Missouri River, a component ele¬ 
ment being the dam and reservoir at Fort Peck. 

Among many other things, the District Engineer said that 
development of the “reservoir at Fort Peck would render the 
section of the river from the Fort Peck Reservoir site to Fort 
Benton, Montana, non-navigable.” Similar statements appear 
at two other places in his report (Item F, p. 268, par. 791, and 
p. 269, par. 794). The Chief of Engineers concurred in the 
District Engineer’s “general plan of improvement” and recom¬ 
mended that “the reservoir at the site of Fort Peck be built to 
the maximum practicable capacity; and be operated primarily 
for navigation” (Item F, p. 12, par. 26). Thereafter, the Sec¬ 
retary of War transmitted the foregoing and other relevant 
reports to the Congress without comment. 

Subsequently, Congress authorized construction of the Fort 
Peck Dam in the River and Harbor Act of August 30,1935 (49 
Stat. 1028,1034). 

The authorizing statute by Congress referred to the “308 Re¬ 
port.” Petitioner says that Congress thus evidenced its pur¬ 
pose to “abandon navigability” above Fort Peck. In further¬ 
ance of this claim, Petitioner shows that Congress later 
authorized the “Pick-Sloan” plan, providing for other dams 
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downstream (Flood Control Act of 1944, 58 Stat. 887, 891. 
See also the River and Harbor Act of 1945, 59 Stat. 10, Sec. 1 
of which the Petitioner has also indicated as being a further 
“dedication” of the river above Sioux City to uses other than 
interstate navigation). As the “Pick-Sloan” dams are con¬ 
structed, Petitioner argues, “the head of through navigation 
will be pushed downstream to the lowest dam” (Pet. Br. 100). 

It is thoroughly settled that the acts of a sovereign will be 
construed in its favor, and an alleged surrender or suspension 
of a power of government respecting a matter of public con¬ 
cern must be shown in unequivocal language. Brown v. 
Duchene, 19 How. 183, 195; Belmont Bridge v. Wheeling 
Bridge, 138 U. S. 287,292-293; Louisville & Nashville Railroad 
v. Kentucky, 161 U. S. 677, 685-686. Possibly seeking to avoid 
the impact of that rule, Petitioner says that it is not claiming 
that Congress has abandoned “jurisdiction”—only “naviga¬ 
bility” (Pet. Br. 96). This is but a play on words. The dis¬ 
tinction in this instance has no validity inasmuch as any ambi¬ 
guity in the acts of Congress upon which Petitioner seeks to base 
its claim must be resolved in favor of the United States. The 
very essence of such an argument must be that Congress has 
surrendered one of its means for regulating in the general public 
interest, presumably retaining other means. 

Nowhere has there been expressed an explicit legislative pur¬ 
pose to surrender any authority whatsoever. It would be 
plainly absurd to infer such far-reaching purpose from the inci¬ 
dental conclusions of a District Engineer of the Corps of Engi¬ 
neers. The authorizing statute did no more than enable con¬ 
struction of the dam “in accordance with the plans” and “sub¬ 
ject to the conditions set.forth” in the “308 Report.” Those 
qualifications merely specify the manner of prosecution of the 
work. Np purpose to relinquish is evident, an d since the Courts 
have said that unequivocal language is required, none may be 
implied. ! 

Petitioner’s argument gains no support from the fact that no 
provision for passage of boats was included in the authoriza¬ 
tion and construction of the dam. The presence of a dam 
without locks has not prevented the courts from holding that a 
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stream is navigable at and above the site of the dam. See 
United States v. Appalachian Electric Power Co., supra, at p. 
426; Wisconsin Public Service Corporation v. Federal Power 
Commission, supra; Pennsylvania Water & Power Company v. 
Federal Power Commission, supra. The presence downstream 
of a barrier, even if this be a licensed dam, does not bar a con¬ 
clusion that an upstream dam is located in a navigable water. 
Cf. Pennsylvania Water & Power Company v. Federal Power 
Commission, supra, at p. 161; Re Pennsylvania Water & Power 
Company, 2 FPC 61, 65-66, and finding (11) pp. 69-70; Fed¬ 
eral Power Commission Annual Report (1926) p. 117, 241-2. 
It is clear that if the Fort Peck dam were a non-Federal, un¬ 
authorized project, the stream could be regarded as navigable 
in law, Economy Light and Power Co. v. United States, supra, 
p. 118; Cf. Re Wisconsin Public Service Corporation, 3 FPC 
495, 507. A fortiori, an authorized dam constructed by the 
Government itself does not produce a change in the constitu¬ 
tional status of a stream. 

Just as Congress has undeniable power to authorize and ap¬ 
propriate funds for a dam to be constructed by the Government, 
it has like power to provide subsequently for passage of boats 
or freight around the dam—or for that matter to remove the 
dam—should future transportation circumstances provide justi¬ 
fication. Having inherent power to alter or remove the dam, 
Congress need not expressly reserve its right to do so when au¬ 
thorizing its construction. Of course, the failure of Congress 
to make that unnecessary reservation does not constitute the 
abandonment of anything. 

It is clear that the War Department does not consider that 
“navigability” above Fort Peck has been abandoned. It con¬ 
tinues to include within the existing project for improvement, 
that section of the river from Fort Peck Dam to Fort Benton, 
as adopted by the River and Harbor Act of July 25, 1912 (37 
Stat. 201). While Petitioner would make much of the Dis¬ 
trict Engineer’s assertion that this reach would be rendered 
“nonnavigable” by the Fort Peck Dam, as late as 1947 the De¬ 
partment of the Army reported that 

Depths which will accommodate large boats are avail¬ 
able on the Fort Peck Reservoir and drafts of 22 inches 


are practicable from the reservoir to Fort Benton (Ann. 
Rep. C. of E. 1947, p. 1541). 

The foregoing considerations show the in substantiality of 
Petitioner's abandonment argument. Congress has never dealt 
with matters in this field in a circuitous or indecisive manner. 
Many years of Congressional practice in actions relating to the 
Status of waterways show a consistent explicitness in statement 
of purpose. 4 There are many statutes in which Congress has 
expressly declared a waterway “not to be a navigable stream” 
(e. g., 31 Stat. 50). There are even a few statutes where Con¬ 
gress has used the word “abandoned” in declaring a waterway's 
status (e. g.y 38 Stat. 817). Unable to find such an unequivocal 
expression of purpose here, Petitioner urged first the Com¬ 
mission, and now urges this Court, to infer it from statements 
of a subordinate officer of the Department of the Army and to 
imply it from various statutes. There is a statement in this 
record by the Chief of Engineers that his Department regards 
the Missouri as a navigable water of the United States from its 
mouth to Three Forks, Montana (App. 1648). Surely this 
statement by the Chief of the Corps is entitled to more weight 
than the statements made by a subordinate officer. 

Petitioner, in its brief, has given this Court no rule or method 
of statutory interpretation which would justify the novel con¬ 
clusion it urges. 

It is clear that Congress has not relinquished any of its power 
to regulate any part of the Missouri River as a navigable water. 
Likewise, there has been no “abandonment of navigability” in 
any legal sense. 

• • . i, 

F. Authority to occupy navigable waters 

If the Missouri River is a navigable water of the United 
States in the section between Fort Benton and Three Forks— 
and this is the substance of the conclusion by the Commission— 
there has never been the slightest question as to the need for 
license authority from the Commission for four of the seven 

4 See statutes collected in 33 U. S. C. A. Secs. 21-55. 
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Missouri River hydroelectric projects involved herein. If this 
Court, in this review, sustains the Commission's conclusion as 
to navigability, the four plants in the Great Falls section of the 
river, namely, Morony, Ryan, Rainbow, and Black Eagle, are 
concededly unlawful under the first sentence of Section 23 (b) 
of the Act (App. A4). 

While there were contentions advanced by Petitioner in the 
proceeding before the Commission that the other three Mis¬ 
souri plants, namely, Holter, Hauser, and Canyon Ferry, were 
lawful because of claimed statutory authority to occupy a 
navigable water, this inconsistent claim has been abandoned 
apparently. Petitioner in its Application for Rehearing (App. 
106), and in its Petition for Review herein (App. 2) appears to 
have abandoned this claim, and no argument that there is any 
valid and existing Congressional authority for any of its plants 
has been discovered in Petitioner's Brief. It appears, therefore, 
that if the Commission's conclusion with respect to navigability 
of the Missouri in the section occupied by the Petitioner's 
dams is valid, there is no question but that license authority 
under the Federal Power Act is required. 

The Commission summarized its findings with respect to 
claimed authorization thus: (App. 92) 

Summary .—Licensing is necessary as to the Morony, 
Ryan, Rainbow, Black Eagle, Holter, and Hauser de¬ 
velopments in the Missouri River by reason of unau¬ 
thorized occupancy of a “navigable water.”_ Two of 
the Missouri River developments, Hauser and Canyon 
Ferry, are subject to licensing because of unauthorized 
occupancy of public lands. The Company has valid 
authority for occupancy of public lands at Holter, but, 
as already indicated, licensing is required here by rea¬ 
son of unauthorized occupancy of a “navigable water." 
Licensing is necessary as to the Madison and Hebgen 
developments, located on the Madison River, since they 
occupy public lands without authority. Thus, all nine 
developments are subject to licensing by reason of un¬ 
authorized occupancy of a “navigable water,” or public 
lands, or both. 



Having disposed of the question of the na vigability of the 
Missouri and the need for license authority- for the Missouri 
River plants based upon navigability, we shall turn now to a 
discussion of the Petitioner's contentions with respect to its 
claimed valid authority to occupy public lands of the United 
-States at certain of its projects. 

; 

PARTH 

The Commission properly found that petitioner holds no valid 
Federal authority to occupy public lands of the United 
States 

The Commission's finding (12) that the Hauser and Canyon 
Ferry developments in and along the Missouri River, and the 
Madison and Hebgen developments in and along the Madison 
River, are all operated and maintained by Petitioner in part 
upon public lands of the United States without Federal permit 
or valid existing right-of-way, is supported by substantial evi¬ 
dence and is in accordance with law 5 (App. 82-93, 103-4). 

Petitioner does not deny that the Commission's order issued 
December 7, 1948, is within the scope of the Federal Power 
Act as to requiring the filing of application for license for 
hydroelectric developments upon any part of the public lands 
without valid Federal authority, but contends, at page 20 of 
its brief, that it holds valid Federal rights-of-way for such 
occupancy, except for its Madison development. None of the 
rights-of-way relied upon were issued to Petitioner in its own 
name. Yet they were passed on to it—so Petitioner's argu¬ 
ment runs *—although never “transferred,'' as required, within 
the meaning of applicable departmental regulations. 7 It is 


* As heretofore indicated, p. 37, supra, and in the Commission’s finding 
(11), Petitioner does not have authority necessary for the operation and 

-maintenance of Its Holter development insofar as it occupies navigable 
waters of the United States (App. 103). However, the Commission found 
that Petitioner has a valid Federal land permit for the Holter development 
(App. 80-2,103-4). 

* Petitioner’s brief, pp. 105-110.112, 113-5. 

T Rights-of-way for Power Purposes Through Public Lands and Reserva¬ 
tions (except National Forests), Regulations, approved August 24, 1912, 
by the Secretary of Interior, 41 L. D. 150,170; Regulations, approved March 
1, 1913, 41 L. D. 532, 552. Department of Agriculture, Forest Service Use 
Book. 1907, p. 43; 1908, p. 55; and 1911, p. 32. 
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amply dear, however, from a scrutiny of the claimed rights-of- 
way, the statutory authorizations therefor, and the depart¬ 
mental regulations applicable thereto, that Petitioner itself does 
not hold such permits or valid existing rights-of-way granted 
prior to June 10,1920, as would except it from the prohibition 
of Sec. 23 (b), or entitle to it the benefit of Sec. 23 (a). 

Petitioner contends, at page 19 of its brief, that no issue as 
to occupancy of public lands was raised by the pleadings in 
this case. We dispose of this contention at page 71, infra. 
The Petitioner also contends, at pages 21,117-122 of its brief, 
that the Commission cannot revoke or challenge the validity 
of the permits or rights-of-way regularly issued to its predeces¬ 
sors in interest by the departmental Secretaries. No such claim 
has been advanced by the Commission. Rather, the finding of 
the Commission is that the permits under which Petitioner 
claims have never been transferred to Petitioner and therefore 
are unavailable to Petitioner as a defense. The right to revoke 
a permit issued under the Act of February 15,1901 is available 
to the officers who can issue the permits thereunder. 8 

From its inception the Commission has consistently ruled 
that it is without authority to affect any permit or authority 
theretofore given pursuant to law, if such authority is a sub¬ 
sisting one (1 FPC Annual Report 142, 143, and 148). Nor 
is the Commission here challenging the validity of the permits 
issued to Petitioner’s predecessor. It is here only determining 
the facts relative to its jurisdiction, an elementary principle 
which Petitioner surely cannot dispute. Also the authority of 
the Commission to do so has already been fully sustained, 
Pennsylvania Water & Power Co. v. Federal Power Commis¬ 
sion, supra. 

Under Sec. 4 (g) of the Act, the Commission may investigate 
the occupancy of public lands for the purpose of developing 
electric power to the same extent that it can investigate the 

•The Act of February 1, 1905 (33 Stat. 628) was understood by the Sec¬ 
retaries of Interior and Agriculture as transferring to the Secretary of 
Agriculture full authority to control the development of hydroelectric power 
upon lands within the forest reserves and to issue the permits for such 
projects (32 O. A. G. 525,527; 36L. D. 579, 581). 







occupancy of navigable streams, and in either case it may issue 
such order as it may find appropriate, expedient, and in the 
public interest. If, upon investigation, it finds an occupancy 
to be unlawful under Sec. 23 (b), it has dear authority under 
Sec. 4 (g) to require the trespasser to apply for a license. 
Pennsylvania Water & Power Co. v. Federal Power Commis¬ 
sion, supra, at p. 163. 

Sec. 23 (b) declares it unlawful for “any person, State, or 
municipality” to construct, operate or maintain a dam, or other 
works incidental thereto, upon public lands “except undo: and 
in accordance with the terms of a permit or valid existing right 
of way granted prior to June 10,1920, or a license granted pur¬ 
suant to this Act.” 

In this proceeding it was necessary for the Commission, 
therefore, to determine whether Petitioner was the possessor of 
a permit or valid existing right-of-way granted prior to June 
10, 1920, not whether Petitioner's predecessors held sUch 
permits. 

This was the jurisdictional question which had to be decided 
in the first instance by the Commission, and it alone. Con¬ 
gress was cognizant at the time of the enactment of the Federal 
Water Power Act in 1920 that there were many outstanding 
claims for the occupancy of navigable waters and public lands 
for power purposes. It took care in enacting Sec. 23 (a) to 
safeguard valid Federal authorizations theretofore granted 
pursuant to law, yet at the same time not to confirm or other¬ 
wise affect any claim to such occupancy. The Congressional 
intention by the 1935 amendment adding Sec. 4 (g) to pass 
on to the Commission the duty of determining whether an oc¬ 
cupancy is under valid Federal authorization is plain. And, 
of course, the license authority of Sec. 4 (e) extends not only 
to power projects on streams subject to Federal jurisdiction but 
also to such projects on lands of the United States.* Accord¬ 
ingly, in the discharge of its statutory obligation the Commis- 


*No prescription could in law run against the United States; nor must 
there be imputed to Congress any willingness to grant prescription as a favor, 
Niagara Falla Power Co. v. Federal Power Commission^ 1ST F. 2d, 787, 791, 
CCA 2; cert den., 320 U. S. 792, rehearing den., 320 U. 8.815. 











42 


■sion determined the applicability of the permits under which 
the Petitioner claims. 

A. ITje Commission’s finding (12) (App. 103-4) is supported by substantial 

evidence and is in accord with law 

The basic facts upon which the Commission predicated this 
finding are set forth in App. 79 to 93. The rights-of-way under 
which Petitioner claims valid Federal authorization are set 
forth in Ex. 6, App. 1072-1091 (Holter); Ex. 2, App. Vol. V, 
Ex. 7,1093-O, 1097, Ex. 171,1619-1622 (Hauser); Ex. 1, App. 
Vol V, Ex. 5,1065 (Canyon Ferry), and in Ex. 3, App. Vol. V, 
Ex. 8, 1099-1121 (Hebgen). 

There is no dispute as to the basic facts. Petitioner’s argu¬ 
ment is confined to the applicability of the law to those facts. 

In passing it is to be observed the Commission found there 
was no evidence indicating occupancy of public lands by the 
Morony, Ryan, Rainbow and Black Eagle developments lo-^ 
cated near Great Falls (App. 79-80), and Petitioner admits 
occupancy of public lands by its Madison development to be 
without valid Federal authority (App. 79) . 10 

Petitioner does not possess valid Federal authority for its 
Hotter development to occupy a navigable t cater of the United 
States. —As to the Holter development, the Commission found 
Petitioner holds a valid Federal authorization to occupy lands 
(App. 81). Petitioner holds under a Joint Final Power Permit 
issued by the Secretaries of Interior and Agriculture under the 
Act of February 15,1901. The permit was issued on April 22, 
1920, in the foreshadows of the passing of the Federal Water 
Power Act, approved June 10,1920, and, unless sooner revoked 
by the Secretaries, will terminate on December 31, 1968. 

In view of Petitioner’s contentions upon this facet of its 
argument, the issuance of this permit points up several sig¬ 
nificant factors. First, it is the only permit Petitioner holds 
in its own name which was issued prior to June 10, 1920. The 

*Tfce Madison development was completed in 1906 (App. 285), but it was 
not until 1984 that Petitioner filed an application with the Commission for 
its Madison development together with its Hebgen development. Subse¬ 
quently, Petitioner filed an application for license for the Madison develop¬ 
ment alone (App. 60). 
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permit was issued “as a supplement to and an enlargement 
and modification of the rights, privileges and conditions con¬ 
tained in the permits issued to the Capital City Power Com¬ 
pany, predecessor in interest of the Permittee, by the Acting 
Forester on May 1, 1908, and by the Secretary of the Interior 
on April 22, 1908, the transfer of which said permits to the 
Montana Power Company is hereby expressly recognized 
and approved” (App. 1090-1). [Italics supplied.] It repre¬ 
sents the only instance in which the Petitioner conformed to* 
the applicable departmental regulations concerning transfer 
of permits, applied for the transfer to it of the permit as a new 
permittee, and accepted a permit succeeding to all the rights 
and obligations of the permittee, subject to such new and addi¬ 
tional conditions as were embodied in such agreement and so- 
approved. The permit accepted by Petitioner was immeasur¬ 
ably more comprehensive than those issued to its predecessor 
in interest and reflected the public awareness of the desirability 
of more complete control of hydroelectric development upon 
public domain. 

The Commission found, however, that the Holter land permit 
did not, nor could it, authorize the occupancy of navigable 
waters of the United States (App. 81). The 1901 land per¬ 
mit statute contains no suggestion of such authority. It is a 
public land, right-of-way statute, and no mere, In addition,, 
only two years before, Congress had enacted the River and 
Harbor Act of March 3, 1899 (30 Stat. 1151) dealing with ob¬ 
structions in navigable waters. The 1901 land statute did not 
repeal the 1899 navigation statute, and there is no repeal by 
implication since no necessary conflict exists between the two. 
United States v. Jackson, 302 U. S. 628, 631; United States v_ 
Borden Co., 308 U. S. 188, 198. In short, each statute stands 
alone, and a grant under one confers no right obtainable under 
the other, as is made clear by the decision of the Supreme Court 
in United States v. Arizona, 295 U. S. 174. The Court there- 
pointed out that the authority of the Secretary of the Interior 
to construct facilities under the reclamation laws could not 
be construed as giving the consent of Congress for obstruct- 
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ing a navigable river required under the River and Harbor Act 
of 1899. The same rule is applicable here. 

We shall now consider those developments for which the 
Commission found the Petitioner does not have Federal au¬ 
thority for the occupancy of public lands for power purposes. 

Petitioner does not possess valid Federal authority for its 
Hauser development to occupy public lands of the United 
States .—The Petitioner’s claim of valid authority for the occu¬ 
pancy of public lands by its Hauser development through per¬ 
mits issued by the Secretaries of Interior and Agriculture on 
January 19,1907, and March 23, 1907, respectively, to Helena 
Power Transmission Company, predecessor in interest, under 
the Act of February 15,1901, is without substance. Upon ex¬ 
amination of the statute under which the permits were issued, 
the permits themselves, and the applicable regulations of the 
issuing officers, the Commission found Petitioner does not have 
title to the 1907 permits (App. 88). 

There is no dispute as to the facts relating to the manner in 
which title to the project properties was vested in Petitioner 
(App. 998-1000). The sole question is whether the permits 
issued to Helena Power Transmission Company exempts Pe¬ 
titioner from the prohibition of Sec. 23 (b). 

The Act of February 15,1901 fixed no period for the duration 
of the permits to be issued under it. 31 It expressly provided 
that any permission granted might be revoked by the Secre¬ 
tary of Interior, or his successor, “in his discretion.” The Act 
said nothing about the transfer or assignment of permits, but 
left that and numerous other matters to be provided for in the 
general regulations to be prescribed by the Secretary, 32 O. 
A. G. 525,526. 32 

a The regulations of the Secretary of Interior approved August 24, 1912 
and March 1, 3913 (41 L. D. 150, 532), concerning rights-of-way through 
public lands for power purposes under this Act, provided, among other 
things, for the termination of permits within 50 years, 52 L. D. 705, 70S. 

n In construing this act, after passage of the Federal Water Power Act, 
the Attorney General stated at 32 O. A. G. 525,526: 

“The dominant Idea of that Act seems to have been to permit the use of 
the lands of the United States for the development of hydroelectric 
power • • • by private capital without granting any irrevocable rights 
in the nature of franchises or any vested rights in the lands to be occupied. 







The permit issued to the Helena Power Transmission Com¬ 
pany by the Secretary of the Interior had no stated termination 
date and was expressly issued “in accordance with the provi¬ 
sions of the Act of February 15,1901, and the regulations pres¬ 
ent or future thereunder” (App. 1097). The permit issued 
by the Secretary of Agriculture stated expressly that “it shall 
not be transferable” and is “terminable at the discretion of the 
Forester” (App. 1094-5). 

The Interior permit, issued in 1907, contains no prcrrision 
allowing its transfer or assignment. Nor does any such pro¬ 
vision appear in regulations issued prior to August 24,1912, a 
few months prior to the formation of Petitioner. On that 
date, the Secretary of Interior approved new regulations pre¬ 
scribing the conditions under which a final permit may be trans¬ 
ferred to a new permittee. Regulation 19 provided that “a 
final permit may be transferred to a new permittee under the 
following conditions and not otherwise * * *.” 13 

For a modification of this regulation, see Regulation 17, con¬ 
tained in the Regulations approved March 1, 1913, 41 L. D. 
532,542.' 

. As to the 1907 Agriculture permit, the regulations of the 
Secretary of Agriculture from 1907 through 1912 clearly state 

Indeed, taking the language used in its natural and ordinary meaning, it 
would seem that the Act provided for a mere oceupcincy or tenancy at the 
will of the Government. In any event, it would seem difficult to conceive 
of a statute couched in terms which would retain a larger measure of 
public control.” 

* Regulation Id provided a complete mechanism for the transfer from one 
party to another: 

• “A final permit may be transferred to a new permittee under the follow¬ 
ing conditions and not otherwise: The proposed transferee shall fife with 
the Director of the Geological Survey, Washington, D. C., the decree, ex¬ 
ecution of judgment, will, proposed contract of sale, or other written instru¬ 
ment upon which the proposed transfer is based, or a properly certified 
copy thereof, also an application by the proposed transferee in the form of 
an agreement binding the proposed transferee to the performance of such 
new and additional conditions expressed therein as the Secretary may dean 
necessary; and thereupon the Secretary may, in his discretion, approve in 
writing the proposed transfer, and after such approval the transferee 
succeed to all the rights, and obligations of the permittee, subject, however, 
to such new and additional conditions as shall have been embodied in such 
agreement and so approved” 41L. D. 150,170. 
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that permits were not assignable and that abandonment in 
favor of another necessitated a new application and a new per¬ 
mit. Forest Service Use Book 1907, p. 43; 1908, p. 37; and 
1911, p. 32. At the time of the formation of Petitioner, in 
order to succeed to another's benefits under the Agriculture 
permit, the regulations required the filing with the Secretary of 
a certified copy of the instrument transferring the project 
property. Upon the surrender of the original permit, the Sec¬ 
retary in his discretion might then issue a new permit for the 
remainder of the term. 14 

As the Petitioner does not question the validity of the de¬ 
partmental regulations, under settled rule they must be con¬ 
strued to have the effect of law. Maryland Casualty Co. v. 
United States , 251 U. S. 342, 349 (1920); United States v. 
Grirnaud, 220 U. S. 506 (1911). 

The Commission properly found that there was no sem¬ 
blance of conformance with these regulations (App. 85). In 
a registration statement filed with the Securities and Exchange 
Commission, Petitioner admits it has not sought specific ap¬ 
proval by the Secretaries for the acquisition of these permits 
(App. 1491), but contends that in some inexplicable manner 
these permits were passed on to it although never transferred 
within the meaning of the regulations. 

Petitioner's argument ignores the fundamental nature of 
permits under the Act of February 15, 1901, and the natural 

"Regulation L-16 of the Use Book, Department of Agriculture (1911) 
pp. 32-33, provided that: 

“Upon the presentation to the Secretary of Agriculture of the certified 
copies of sale, lease, assignment, execution of judgment, or other form of 
transfer of the properties or other rights of the permittee in and to the 
works constructed under a water-power permit and of the water or other 
rights necessary to the enjoyment of the use of said works, the said Secre¬ 
tary may, in his discretion, upon the formal surrender of the original per¬ 
mit and the filing of a stipulation satisfactory to the said Secretary by the 
purchasers, transferees, executors, successors, lessees, or assigns of the 
original permittee, issue a new permit for the unexpired term of the 
original permit to such purchasers, transferees, executors, successors, 
lessees, or assigns, authorizing him, it, or them to occupy and use the lands 
of the United States specified in the original permit for the purposes named 
in the original permit” 
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and ordinary meaning of the language of the regulations. The 
grant under the 1901 Act has been characterized in regulations 
issued by the Department of Interior as a “mere permission 
in the nature of a license, revocable at any time” (36 L. D. 
579, 580). Subsequent regulations carry the same characteri¬ 
zation (41 L. D. 150, 152; 532, 534). It is amply clear from 
the reading of the statute that the permission granted there¬ 
under is personal to the permittee. Nor is the personal nature 
of the grant qualified in any way by the regulations issued 
under the statute. The Commission adopted that view in 
1927 when it approved the opinion of its Chief Counsel, In 
the Matter of Southern California Edison Company, 7 FPC 
Ann. Rpt. 142, 147, in which he said: 

A permit of this character is in its nature personal to 
the permittee and not assignable except insofar as the 
permit itself or the regulations of the issuing officer 
make or permit it to inure to the benefit of an assignee. 

No benefit, therefore, could inure to any assignee without com¬ 
pliance with the applicable regulations, for “not otherwise” 
could such benefits pass on to a subsequent owner of the 
property. 

Petitioner relies upon Swendig v. Washington Water Power 
Co., 265 U. S. 322, as holding that rights under a permit are 
greater than a mere personal license. But that case simply 
holds that the Secretary of the Interior has broad powers of 
revocation in order that control may be retained over the lands 
and that he could lawfully subject the grant of a permit to regu¬ 
lations, present and future. There is language in the decision 
to indicate that the grant under the permit statute is to be 
“distinguished from mere licenses to travel over, graze cattle 
on, or otherwise use or occupy land without investment for con¬ 
struction or improvements” (Id., p. 329), but that is not to say 
that a permittee’s right—whatever its value—is other than a 
purely personal one. 

To avoid the implications arising from its failure to acquire 
specific approval for the acquisition of these permits, Petitioner 
argues that a merger in 1912 in which it was involved was not 
a transfer to a new permittee. There is no merit to Petitioner’s 
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argument. The case of Seaboard Airline Ry. v. United States, 
256 U. S. 655, referred to on p. 106 of Petitioner’s brief, 15 simply 
holds that such transfer of title is excepted from the operation 
of the statute (Sec. 3477, Revised Statutes), which makes any 
transfer or assignment of a claim against the United States 
“absolutely null and void.” It does not suggest that the trans¬ 
action itself was not a transfer. Moreover, Petitioner’s argu¬ 
ment overlooks the fundamental distinction between a prohi¬ 
bition against transfers of claims against the United States and 
a regulation of a transfer of the privilege granted by the de¬ 
partmental permits. That privilege is subject to regulations 
present and future, and confers benefits upon the named per¬ 
mittee and requires, in return, the undertaking of certain duties 
and obligations. The departmental Secretaries, therefore, 
looked to the named permittee for the fulfillment of those obli¬ 
gations, and to it alone. To insure the continuance of the 
undertaking of such duties and obligations, the departmental 
Secretaries promulgated regulations prescribing, among other 
things, the sole methods of transferring permits to other parties, 
methods by which the Secretaries could scrutinize the proposed 
transferees, embody additional obligations in the new permit, 
and thus safeguard further the use of the public domain for 
power purposes. 

Nor is Petitioner’s argument that there was no transfer to a 
new permittee supported by the Commission’s Opinion No. 120, 
In the Matter of The Montana Power Company, Docket No. 

• IT-^5825,4 F. P. C. 213 (Pet. Br. 106). There the Commission 
concluded that it was evident that the clear intent of the parties 
was that the 1912 transaction should not create a new corpora¬ 
tion but rather that it constitute a merger and continuation of 
the preexisting corporation entities. Id., 228. The principal 
question in that case was whether there could be an increase 
in actual legitimate cost “as a result of a transaction in which 
the transferor and transferee in substance and effect, but not in 
form, are one and the same.” Id., 222. The Commission an- 

” The case cited may raise the inference of “beneficial ownership.” But 
there is no support, legal or equitable, for a claim of “beneficial ownership” 
premised on admitted nonconformance with applicable regulations. 
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swered this question in the negative, indicating that it was the 
intent of the parties to avoid a “transfer.” The Co mm ission 
did not decide whether there was in fact a “transfer.” It is 
clear from the record in the cost proceeding that it was the in¬ 
tent of the parties to avoid any transaction which put in ques¬ 
tion the then-existing revocable permits and thus risk bringing 
Petitioner here under the regulations promulgated in August 
1912 by the Secretary of the Interior. Id., 228. 16 

Unless the rights of Helena Power Transmission Company 
under these permits were transferred in some manner to and 
by each of its successors in interest, Petitioner has no basis for 
claiming rights under them. 17 

Payment of annual rentals regularly collected by subordinate 
employees of the Department of Agriculture cannot validate 
the non-assignable personal permit issued to Helena Power 
Transmission Company. That company ceased to exist in 1909. 
The record shows these payments were made to subordinate 
employees of the Department (App. 1542-1543). Petitioner 
has not shown that these employees are authorized to bind the 
United States. Utah Power & Light Co. v. United States, 243 
U. S. 389, 408-409; United States v. City and County of San 
Francisco, 310 U. S. 16, 31-32; United States v. California, 332 
U. S. 19, 40. Petitioner cannot by payments since 1912, in 
and of themselves, without conformity to all the terms of the 
permit and all the regulations of the Secretary of Agriculture 
thereunder, breathe validity into the non-assignable permit of 
the Helena Power Transmission Company. The Commission 
has held heretofore in connection with certain constructed proj- 

“ This is no doubt the reason why Petitioner at no time subsequent to 
December 12, 1912, applied for the transfer to it of the permits held by its 
predecessors, except for its anomalous position in securing the transfer of 
the Holter permits, supra , p. 42. 

” If the parties were seeking to avoid the semblance of a “transfer,” the 
record here makes it clear that they failed in at least one instance. When 
the Missouri River Electric and Power Company, a predecessor in interest 
of Petitioner, acquired the properties, grants, permits, rights and assets of 
United Missouri River Power Company through foreclosure proceedings in 
1911 and 1912, the Special Master’s deed effecting that transfer specifically 
described or both the permits involved here (App. 999). This discloses the 
fallacy of Petitioner’s position, which seems to be that the permits were some¬ 
how passed from one corporation to another, yet never “transferred.” 
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ects of the Utah Power & Light Company that such payments, 
in and of themselves, without more, cannot give such validity to 
claimed authority as would entitle the holder to apply for a 
fair value license (7 FPC Ann. Rpt. 161). 

The payment of annual rentals to the Department of the In¬ 
terior is of like effect. Petitioner claims that since 1912 it has 
had rights under the 1907 permit to Helena Power Transmis¬ 
sion Company. It has made such payments only since 1930, 
nearly 18 years after the regulations issued by the Department 
on August 24,1912, prescribed payments (41 L. D. 150,150-8). 
These regulations were amended in 1913 (41 L. D. 539-540). 
The permit itself did not provide for rental payments, but was 
subject to regulations present and future. 

Petitioner commenced payments under the Interior permit 
only after it was advised by letter of the Secretary of Interior, 
dated December 19, 1929 (App. 1534), that the regulations 
of 1913 applied to all permits granted under the Act of Febru¬ 
ary 15, 1901, to various predecessors of Petitioner, including 
Helena Power Transmission Company. This was said to be 
in accordance with the instructions to the Geological Survey 
dated August 21, 1929. In these instructions the Director of 
the Gelogical Survey was instructed to advise “parties in inter¬ 
est” that the regulations will be applied to all permits issued 
under the Act of February 15, 1901 “unless the said parties 
* * * file with the Federal Power Commission an appli¬ 
cation for license under the provisions of the Federal Power 
Water Power Act” (52 L. D. 705, 708). 

The record does not show that Petitioner made any pay¬ 
ments to the Department of Interior for the occupancy of 
lands by its Hauser development from 1912 to 1930. 

At the time of these instructions, the Secretary of Interior 
could not have approved the transfer of a water power permit 
under the Act of February 15,1901, because of the supersedure 
of the Federal Water Power Act (32 O. A. G. 525, 531). 

These payments are plainly no more than compensation for 
use of public lands by a trespasser. 

Petitioner claims that in issuing the Hebgen permit (App. 
1099) on October 12,1914, the Secretary of Agriculture specifi¬ 
cally took cognizance of Petitioner’s ownership of Hauser. 
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The Hebgen permit upon its face was issued to Montana Reser¬ 
voir & Irrigation Company, and as we show hereinafter, infra, 
p. 54, the Hebgen permit was not transferred to Petitioner 
prior to June 10,1920 in accordance with the terms of the per¬ 
mit and the regulations applicable thereto. 

The Commission does not deny, of course, Petitioner’s owner¬ 
ship of Hauser; it denies Petitioner has valid Federal authority 
for its operation and maintenance of the Hauser development 
in the Missouri River and upon public lands. 

Lastly, Petitioner contends, at pages 107 and 110, of its 
brief, that a transfer in violation of the applicable regulation in 
any event would only be a ground for revocation in the discre¬ 
tion of the Secretaries. To this, there is a short and complete 
answer. Assuming the permits to be valid, only the nonexist¬ 
ent Helena Power Transmission Company, the named per¬ 
mittee, could claim any benefits thereunder, not the Petitioner. 

Petitioner does not possess valid Federal authority for its 
Canyon Ferry development to occupy public lands of the 
United States .—The Canyon Ferry development occupies Gov¬ 
ernment lands and is located in the Missouri River, a navigable 
water of the United States. Petitioner claims that its right 
to occupy these lands stems from the permission given by Con¬ 
gress in the River and Harbor Act of June 3, 1896 (29 Stat. 
202, 232), pursuant to conditions prescribed by the Secretary 
of War, and from a right-of-way granted by the Secretary of 
the Interior on April 15, 1905, under the Act of February 15, 
1901 (Pet. Br. 110). This claim is without substance, as 
pointed out by the Commission (App. 91). 

The right to obstruct a navigable water of the United States 
does not confer any right to occupy adjoining lands, whether 
such lands are privately owned or are owned by the United 
States. This was recognized by Petitioner’s predecessor which, 
although claiming a right under the River and Harbor Act of 
June 3,1896, to obstruct a navigable water, nevertheless sought 
and obtained on April 15, 1905, a Departmental permit under 
the Act of February 15, 1901, to occupy the adjoining public 
lands. 

The Commission further pointed out the limitation of the 
River and Harbor Act of June 3,1896, to the obstruction of the 
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Missouri River at or near Stubbs Ferry by showing that only 
a month previously Congress had passed a land statute amend¬ 
ment empowering the Secretary of the Interior to issue per¬ 
mits for the use of public lands for the purposes of generating, 
manufacturing, or distributing electric power; viz, the Act of 
May 14, 1896 (29 Stat. 120). This land statute, the Peti¬ 
tioner says, merely authorized the issuance of permits for 40 
acre tracts of public lands, and so could not have applied to 
the Canyon Ferry situation where 214 acres of Government 
lands are occupied (Pet. Br. 111). 

Dealing first with the latter suggestion, Petitioner is clearly 
in error in suggesting such a limitation in the land statute, not 
only from the language of that enactment but from the regu¬ 
lations approved by the Secretary on December 23, 1896, pur¬ 
suant thereto (23 L. D. 519). A right-of-way occupying only 
40 acres of land would indeed be far too short to be of any 
practical value in the vast areas of the West where electric 
lines extend for hundreds of miles and not merely the fractional 
segments to which Petitioner’s interpretation would limit them. 
Therefore, the regulations of the Secretary provide, in con¬ 
nection with such a right-of-way, “for the use of all necessary 
ground, not exceeding 40 acres” in connection with but apart 
from the right-of-way, as for generating plants, substations, 
and similar appurtenances. This Act of May 14, 1896, 
amended a statute approved the preceding year and entitled 
“An Act to permit the use of rights-of-way through the public 
lands for tramroads, canals, and reservoirs, and for other pur¬ 
poses” (January 21, 1895, 28 Stat. 635). The forty-acre ref¬ 
erence, therefore, carries no such connotation as that suggested 
by the Petitioner. 

As for Petitioner’s claim that the River and Harbor Act of 
June 3, 1896, conferred any authority to occupy lands of the 
United States, the Court has only to examine the decision of 
the United States Supreme Court in United States v. Arizona, 
supra, dealing with the converse situation. In that case the 
right of the Secretary of the Interior to construct facilities 
under the reclamation laws did not carry the “consent of Con¬ 
gress” required by the River and Harbor Act of 1899 to obstruct 
navigable waters. The land statutes, the Court pointed out, 
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are authorized by Article IV, § 3, CL 2 of the Constitution, 
whereas the navigation statutes derive their authority from 
the Commerce Clause of the Constitution. Therefore, while 
Petitioner, by virtue of the River and Harbor Act of June 
3, 1896, may possess valid Federal authority to maintain its 
Canyon Ferry development in the navigable Missouri River, 
that statute does not give it the requisite Federal authority to 
occupy the adjoining Government lands. 

There remains the question whether such valid existing Fed¬ 
eral authority can stem from the permit granted to Missouri 
River Power Company, 18 a predecessor in interest of Petitioner, 
on April 15, 1905. The permit was granted by the Secretary 
of Interior under “the Act of February 5,1901, * * * and 
the regulations, present or future thereunder” (App. 1065). 

There is no dispute as to the facts relating how title to the 
project properties was vested in Petitioner (App. 996). When 
the Missouri River Electric and Power Company acquired the 
properties, grants, permits, rights and assets of the United Mis¬ 
souri River Power Company through foreclosure proceedings 
in 1911 and 1912, the Special Master’s Deed effecting that trans¬ 
fer specifically described the permit involved here (App. 997- 
998). Petitioner has admitted no specific approval for the 
acquisition of the permit of April 15,1905, was obtained (App. 
1491). Accordingly, the principles discussed in connection 
with the claimed permits for the Hauser development are 
applicable here. 

Petitioner suggests that any question as to its occupancy 
of public lands at the Canyon Ferry development will have 
become moot by the time this case is presented to the Court 
by reason of the fact that the United States will have probably 
acquired the development. Be that as it may, such eventu¬ 
ality does not make moot the question as to necessity of Peti¬ 
tioner to apply for a license under Sec. 4 (e) for all the years 
it has occupied the public lands of the United States without 
license, or at least since 1938 when the Commission instituted 

. the investigation of unlicensed projects upon the public do- 
- ' 

" All of the capital stock of this company was acquired in March 1906 by 
United Missouri River Power Company (Pet. Br. 111). 




main or in navigable waters under which this particular pro¬ 
ceeding arose. 

This is significant for two reasons. Under Sec. 10 (e) the 
Commission must fix reasonable annual charges for the pur¬ 
pose of reimbursing the United States for the costs of adminis¬ 
tration of the Act and for recompensing it for the use, occupancy, 
and enjoyment of its land. If, as the Commission found, the 
Petitioner lacks Federal authority for this development, its 
rights will be far less than they would be if its occupancy of 
Government lands was authorized. Therefore, the Commis¬ 
sion requests confirmation of its action ordering Petitioner to 
seek license authority for this development. 

Petitioner does not possess valid Federal authority jor its 
Hehgen development to occupy public lands of the United 
States. —Petitioner’s claim to the occupancy of lands of the 
United States by its Hebgen development under the Final 
Power Permit dated October 12,1914, granted by the Secretary 
of Agriculture to Montana Reservoir and Irrigation Company 
is premised on the same fallacy it espoused for the permits for 
Hauser and Canyon Ferry (App. 1099). Petitioner also claims 
under an Agriculture permit issued to the same company cover¬ 
ing “camp-site” lands on October 15,1915. Both permits were 
issued under authority of the 1901 permit statute (Pet. Br. 112). 

There is no dispute as to the facts relating how title to the 
project properties was vested in the Petitioner (App. 995). The 
sole question to be determined is whether Petitioner’s surrender 
on May 26,1934, of all the capital stock of the Montana Reser¬ 
voir and Irrigation Company in exchange for all its property 
by deed of the same date conveyed title to the permits. The 
Commission properly held that no such title has ever been 
passed to Petitioner (App. 92). 

It is enough to point out that Article 4 of the Final Power 
Permit expressly stated (App. 1101-1102): 

Art. 4. This Permit and the permission granted here¬ 
under to occupy and use National Forest lands may be 
transferred to a new Permittee under the following 
conditions, and not otherwise. * * * 

Petitioner has admitted in a registration statement filed with 
the Securities and Exchange Commission in 1946 that: 
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* * * No application has been made for the transfer 

of such permit [Final Power Permit] to the registrant 
(which is transferable only upon certain conditions 
specified therein, including prior approval of such trans¬ 
fer by the Secretary of Agriculture), * * * (App. 
1462). 

More stringent than the reservoir permit, the camp-site per¬ 
mit expressly provides that it “is not transferable,” and “shall 
terminate immediately upon noncompliance with any of” its 
terms (App. 1120). 

To avoid the consequences of its failure to apply for prior 
approval of the transfer, Petitioner contends (1) there was no 
transfer to a new permittee and (2) no transfer resulted from 
the dissolution of the subsidiary company (Pet. Br. 112-6). 
None of these contentions are tenable. 

In support of the first contention, it relies upon its owner¬ 
ship of all the outstanding stock of the Montana Reservoir & 
Irrigation Company and correspondence by the latter company 
with subordinate employees of the Department of Agriculture. 
The principles discussed in connection with the Hauser and 
Canyon Ferry developments dispose of the first contention. 
Moreover, in the Southern California Edison case, supra , the 
Commission decided the company was not entitled to a fair- 
value license under the provisions of Sec. 23 (a), although the 
company claimed rights under a 1909 “nontransferable” Agri¬ 
culture permit issued to a subsidiary over which it had complete 
control through ownership of all the stock except shares neces¬ 
sary to qualify directors. There, as here, the project property 
was transferred to the company by its subsidiary, subsequent 
to June 10, 1920. 19 In that case, as here, the transfer of the 
permit had not been approved as required by the regulations. 
The correspondence referred to (between the Reservoir Com¬ 
pany and the Forest Service), if it proves anything at all, in¬ 
dicates that it was a matter of distinct importance to the 

“In 1941, the Commission authorized the issuance of a license—but not a 
fair-value license—to the company. In the Matter of Southern California 
Edison, Ltd., 2 F. P. C. 920. j 
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parties, that the Reservoir Company—not Petitioner here— 
be named as permittee (App. 1125-6). 

The cases cited, at pages 114 and 115 of its brief, do not stand 
for the proposition Petitioner asserts, that a transfer did not 
occur upon the acquisition of the assets of a corporation by its 
sole stockholder. Rather those cases show that the acquisition 
of the physical assets of a company by its sole stockholder is 
a transfer excepted from the operation of Sec. 3477, Revised 
Statutes. The principles discussed in connection with Sea - 
board Airline Ry . v. United States, supra, p. 48, are applicable 
here too.’ 

It is dear that the Commission properly found Petitioner 
has no valid Federal authority granted prior to June 10, 1920, 
to occupy public lands by its Hebgen authority based upon the 
Pinal Power or the camp-site permit. Moreover, when Peti¬ 
tioner did acquire the assets of the Reservoir Company in 1934, 
the Secretaiy of Agriculture no longer had any authority to 
approve the transfer of the permit to a new permittee or any¬ 
one else, 32 O. A. G. 525,531; (App. 1612-1613). 

It is equally dear that the Commission properly found Peti¬ 
tioner has no valid Federal authority granted prior to June 
10,1920, for the occupancy of public lands by its Hauser, Can¬ 
yon Ferry, Madison and Hebgen developments based upon per¬ 
mits issued to predecessors in interest and not transferred to 
Petitioner in conformity to the terms of the permit and the 
regulations of the issuing officers, when neither permits, statute 
nor regulations provided for transfer of the permits without 
the express approval of the issuing officer which was admittedly 
not obtained. Petitioner lacking authority, required by Sec. 
23 (b) of the Federal Power Act, the Commissioner properly 
found that it must apply for license therefor. Accordingly, it 
is submitted, the Court should rule Petitioner’s Points (8), 
(14), (15), (16), and (17), (Pet. Br. 10-11), are not well taken. 

B. There was no defect of parties through failure to make the Secretary 
of the Interior or the Secretary of Agriculture a party in the proceeding 
before the Commission 

Petitioner contends as one facet in Point (16) (Pet. Br. 10), 
that the proceeding before the Commissioner was one to re- 
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voke or challenge the validity of permits and rights-of-way 
regularly issued by the departmental Secretaries and that, 
therefore, the Secretary of Agriculture and the Secretary of In¬ 
terior must be parties. Petitioner does not argue this point, 
nor does it cite cases in support thereof. 

The proceeding before the Commission was not one to re¬ 
voke or declare invalid such permits. It was a proceeding in 
personam to determine whether Petitioner is required to obtain 
a license from the Commission under Part I of the Federal 
Power Act. These permits were set up as a defense to the 
Commission's claim that Petitioner was required to obtain a 
license under the Act. It is clear that in this situation there 
was no necessity for making the Secretary of the Interior or 
the Secretary of Agriculture parties. 

The present case comes within the ruling of the Circuit Court 
of Appeals for the fifth Circuit in the case of Ryan v. Amazon 
Petroleum Corporation, 71 F. 2d 1, CCA 5 (reversed on other 
grounds in Panama Refining Co. v. Ryan, 293 U. S. 388), where 
the court said on page 4: 

i 

This is not a bill to cancel the Secretary's Regula¬ 
tions, but only to test their efficacy to protect defend¬ 
ants in their alleged trespasses against complainants' 
rights. There is no more need to make the Secretary a 
party for this purpose than to make the President a 
party because he promulgated the Code or the Con¬ 
gress because it enacted the statute. 

The United States Supreme Court, in National Licorice Co. 
v. National Labor Relations Board, 309 U. S. 350, after ob¬ 
serving on page 363 that in an administrative proceeding “re¬ 
stricted to the protection and enforcement of public rights, 
there is little scope or need for the traditional rules governing 
the joinder of parties in litigation determining private rights,” 
pointed out, on pages 363-364, that, where the proceeding is 
in personam and the issue is merely as to a defense of a respond¬ 
ent claiming an excuse from compliance with the requirements 
of the Federal administrative body, there is no defect of parties 


*\ 
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through failure to make the other party to the contract 20 upon 
which the defense is based a party to the proceeding. 

To the same effect is the decision of the United States 
Supreme Court in the case of Pittsburgh Plate Glass Co. v. 
National Labor Relations Board, 313 U. S. 146, where the 
Court said on page 155: 

There is no challenge to the September 22,1938, order 
of the Board, subsequently affirmed by the Court, in 
the original proceeding where the Crystal City Glass 
Workers. Union was not a party. This withdraws the 
employer's recognition of the Union as the employees’ 
representative “as a labor organization.” As the order 
does not run against the Union, its presence was un¬ 
necessary. 

See also National Labor Relations Board v. Pennsylvania Grey¬ 
hound Lines, Inc., 303 U. S. 261,271; Federal Communications 
Commission v. PottsvUle Broadcasting Company, 309 U. S. 
134, 138; General Investment Company v. Lake Shore Ry., 
260 U. S. 261,285-286. 

Moreover, it would seem that, inasmuch as the Commission 
is an agency of the Federal Government, there is sufficient 
representation of the United States to protect the interest of 
other agencies of the government. 21 Cj., Sunshine Coal Co. v. 
Adkins, 310 U. S. 381, 403. 

Accordingly, it is submitted the Court should rule this facet 
of Petitioner’s Point (16) is not well taken. 


* As we have shown. Petitioner has not shown that the permits from the 
De par tment of Interior authorized action by anyone other than the orig¬ 
inal permittee, were transferable, or were transferred. It is clear, too, 
that such permits, whatever they were before, were not transferable after 
tiie enactment of the Federal Water Power Act in 1920. 32 O. A. G. 525, 
528 ; First Annual Report of the Federal Power Commission (1921), pp. 
139-140; Seventh Annual Report of the Federal Power Commission, 
pp. 143-144. No action by the Interior Department or Agriculture De¬ 
partment could operate as an estoppel. Utah Power and Light Co. v. 
United States, supra, at page 410; Pacific Gas and Electric Company v. 
United States. 45 F. 2d 70S, CCA 9, cert, den., 283 U. S. S61-2. 

** Although copies of the order fixing date of hearing in this proceeding, 
dated September 24, 1946, and of subsequent orders, were transmitted to 
the departmental Secretaries, neither of them sought to participate in this 
proceeding. 
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PART III 

The Commission has authority to impose a license for a power 
project constructed prior to 1935 if its operation affects or 
obstructs navigable capacity downstream or affects the 
interests of interstate commerce 

Assuming, arguendo , that the Missouri River upstream from 
Fort Benton is non-navigable, the Commission found that all 
of the nine Missouri-Madison developments of Petitioner affect 
the interests of interstate commerce by substantially impairing 
and diminishing the navigable capacity of the Missouri River 
at and below Fort Benton, this portion of the river being 
clearly a navigable water of the United States. The Commis¬ 
sion found that the integrated operation of these developments 
affected and could affect the navigable capacity of the Mis¬ 
souri River to substantial degrees and for substantial distances 
below Fort Benton. The evidence showed that such effects 
had persisted in the river to a noticeable extent for some 374 
miles below Petitioner’s lowermost plant (Ex. 75). In dis¬ 
cussing such effects, the Commission said that “with respect 
to the facts involved here, there appears to be no substantial 
dispute.” The Commission accordingly asserted this as one of 
the grounds for requiring a license for these developments 
(App. 95-97). 

The lack of dispute as to the facts is apparent from the 
failure of Petitioner to challenge here the accuracy of the Com¬ 
mission findings in this respect, its argument being confined 
to the applicability of the law to those facts. The Petitioner 
contends, as Point (10) (Pet. Br. 10) that the Commission 
has no authority to require it to take a license for the dams 
and reservoirs here involved upon this ground because they 
were constructed prior to August 26, 1935, the date when the 
Federal Water Power Act originally approved in 1920 became 
Part I of the Federal Power Act. The Petitioner makes the 
same contention in slightly different form under its Points (19) 
and (20), urging that neither Sec. 4 (g) nor Sec. 4 (e) of 
the Federal Power Act confer such authority to impose a 
license on this ground (Pet. Br. 11). 
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Up to August 26, 1935, the Petitioner argues, the Federal 
Water Power Act did not prohibit any projects or make any 
projects unlawful, whether constructed or not, except where a 
determination of jurisdiction had been made by the Commis¬ 
sion after the filing of a declaration of intention under Sec. 23. 
When the original 1920 statute became Part I of the Federal 
Power Act by the amendment of August 26,1935, the Petitioner 
argues, Congress made a clear distinction in Sec. 23 (b) between 
navigable waters, to which the first sentence applies, and non- 
navigable waters, to which the balance of the section relates. 
Furthermore, Sec. 4 (g), added by the 1935 amendment, cannot 
have the effect claimed by the Commission, the Petitioner 
argues, because in that event both the first sentence of Sec. 
23 (b) and the balance of that section would be superfluous 
and the Commission could require a license for a dam in either 
a navigable or a non-navigable stream, regardless of when it 
was constructed. (Pet. Br. 126-130). 

The answer to these arguments is that the Act does not 
distinguish in its requirement for a license between a project 
constructed prior to 1935 and one constructed thereafter, re¬ 
gardless of whether the project is on a navigable water of the 
United States, on a non-navigable water, or on lands of the 
United States. In making this argument the Petitioner relies 
upon a narrow and literal interpretation of the last sentence 
of Sec. 23 (b) as amended in 1935 and disregards the language 
and purpose of the Act as a whole, particularly the intention 
manifested in Secs. 4 (e), 4 (g), and 23 (b) to make coextensive 
the Commission’s authority to issue and to require the obtain¬ 
ing of a license and to make both applicable to projects con¬ 
structed prior to the 1935 amendments, as well as to those 
constructed thereafter. 

Part I of the Federal Power Act was enacted in 1920 and con¬ 
tinued in 1935 for the purpose of authorizing the Commission 
to issue licenses for the construction, operation, and main¬ 
tenance of certain hydroelectric projects. The term “license”, 
as used in the regulatory sense, denotes a right or permission 
granted by some competent authority to carry on a business 
or to do an act which, without such license, would be illegal to 
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carry on or to do. The element of prohibition is implied if 
it is not expressed in the statute. Gibbons v. Ogden, 9 Wheat. 
1 (1824): Growth of Federal licensing, 24 Georgetown Law 
Journal 293-4. For this reason the authority of the Commis¬ 
sion to grant a license and the requirement to obtain a license 
are, in the nature of things, coextensive. Otherwise, if the 
Commission was authorized to issue licenses but no one was 
required to obtain them, no obligation being imposed, no appli¬ 
cations for licenses would be filed. 

Clearly the licensing authority of the Commission extends by 
Sec. 4 (e) to all “streams or other bodies of water subject to the 
jurisdiction of Congress under its authority to regulate com¬ 
merce”; that is, to projects on navigable streams or on non- 
navigable streams or on lands of the United States. Sec. 4 (d) 
of the 1920 Act, before amendment and relettering as Sec. 4 (e) 
by the 1935 amendment, authorized licenses for projects on 
navigable waters, but was broadened in 1935 for the express 
purpose of making clear beyond doubt that the Commission 
was authorized to license projects which, although located in 
nonnavigable waters, affect the navigable capacity of navi¬ 
gable waters of the United States. 

This is shown by the legislative history of the 1935 amend¬ 
ment relative to Sec. 4 (e). The report of the Senate Com¬ 
mittee on Interstate Commerce (Senate Rept. No. 621, 74th 
Cong., 1st Sess.) says, on page 43, regarding Sec. 4 (e): 

In section 4 (d), here relettered (e), the provisions 
authorizing the Commission to issue licenses are brought 
together in one general grant of power. As now worded, 
this section authorizes the issuance of licenses for proj¬ 
ects in the navigable waters of the United States. 
Under section 23 of the Act, however, authority is given 
to license projects on nonnavigable waters where inter¬ 
state commerce is affected. In combining these two 
grants of power, the Commission is granted authority to 
issue licenses for projects in “streams or other bodies of 
water over which Congress has jurisdiction under its 
authority to regulate commerce with foreign nations 
and among the several States.” 
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The House report on the bill, House Rept. No. 1318, 74th 
Cong., 1st Sess., at p. 23, makes the same statement. 

That the Commission's licensing power under Sec. 4 (e) ex¬ 
tends to projects located in the nonnavigable portions of navi¬ 
gable str eams where the navigable capacity or interests of inter¬ 
state commerce are affected was held by the Circuit Court of 
Appeals for the Fifth Circuit in its opinion in the case of 
Georgia Power Company v. Federal Power Commission , supra, 
atp. 913: 

We fully agree with the Fourth Circuit that: “One 
of the purposes of the Water Power Act was to authorize 
the Commission to license dams in navigable waters of 
the United States in lieu of an Act of Congress; and in 
our opinion one of the purposes of section 23 * * * 
was to likewise take care of the case of a proposed struc¬ 
ture in a nonnavigable tributary of an interstate navi¬ 
gable stream.” United States v. Appalachian Electric 
Power Co., 4 Cir., 107 F. 2d 769, 795. 

That Congress has the power to legislate where com¬ 
merce between the states or with foreign countries may 
be affected is no longer an open question. And such 
power is not restricted to “an adverse effect upon the 
present and existing navigable capacity of federal - 
waters;” it extends to navigable capacity after reason¬ 
able improvements which might be made, and whether 
the effect is beneficial or injurious. The Federal Power 
Act was intended to develop, conserve, and utilize the 
navigation and water power resources of the country, 
and to that end requires that projects licensed shall “be 
best adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or bene¬ 
fit of interstate or foreign commerce,” hence, “if upon 
investigation [the Commission] shall find that the in¬ 
terests of interstate or foreign commerce would be af¬ 
fected,” it may require a license. 16 U. S. C. A. §§ 803 
(a), 817. 

The Circuit Court of Appeals for the Fifth Circuit further 
said on page 914 of its opinion regarding the project in the 
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Georgia Power Company case, which, like the present projects, 
in our present assumption, was located above the heads of 
navigation in the case, although both affect the navigable 
capacity of navigable waters of the United States below: 

The question with respect to the applicability and 
constitutionality of the Federal Power Act with respect 
to petitioner’s project located above navigation on the 
Oconee River, we think has been disposed of in the af¬ 
firmative by the Supreme Court in United States v. 
Appalachian Power Co., supra, and in Oklahoma y. 
Atkinson Co., 313 U. S. 508,61S. Ct. 1050,85 L. Ed. 1487; 
United States v. Chandler-Dunbar Water Power Co., 
229 U. S. 53,33 S. Ct. 667,57 L. Ed. 1063; Fox River Co. 
v. Railroad Commission, 274 U. S. 651, 47 S. Ct. 669, 
71 L. Ed. 1279. 

The Petitioner argues that if Sec. 4 (g) gives the Commission 
the authority to impose a license, the first sentence of Sec. 23 (b) 
would have been superfluous and useless and would never have 
been enacted, because Sec. 4 (g) would be broader than the 
first sentence of Sec. 23 (b) and would include all of the pro¬ 
visions of that sentence (Pet. Br. 126). However, the authority 
thus challenged has already been sustained in spite of a similar 
argument made by the company then objecting to a license. 
Pennsylvania Water and Power Company v. Federal Power 
Commission, supra. In this case the court said on page 163: 

Nor do we think there is any greater force in peti¬ 
tioner’s argument that Sections 4 (g) and 23 of the Fed¬ 
eral Power Act are prospective and not retroactive; in 
other words, that the Power Act does not apply to dams 
constructed before its passage. To sustain petitioner’s 
position in this respect would be to disregard the plain 
language of the Act. Section 23 makes it unlawful “to 
construct, operate, or maintain * * *” a dam in a 
navigable water of the United States without a license. 
Petitioner is maintaining its dam contrary to this pro¬ 
vision. It cannot be considered, we think, that Congress 
meant to allow existing obstructions to continue un¬ 
regulated in the navigable streams of the United States. 







64 


The contrary policy is definitely shown in the passage in 
1899 of the Rivers and Harbors Act, which prohibits all 
obstructions in navigable waters except with govern¬ 
ment approval. Petitioner’s dam is an obstruction, and 
even if it be conceded it fits “in as a part of the river 
development,” that fact will not prevent the exercise by 
the United States of its paramount authority. 14 

* Appalachian case, bottom of page 426 of 311 U. S. 

In that case, as here, the company urged at great length that 
Sec. 4 (g) confers no new substantive powers upon the Com¬ 
mission to impose a license, but only the authority to order in¬ 
vestigations. A similar exercise of authority to impose a 
license, furthermore, was upheld in Wisconsin Public Service 
Corporation v. Federal Power Commission, supra . 

The licensing section of the Act, Sec. 4 (e), is not limited to 
licenses to permit “constructing” projects but says that such 
licenses may be issued for the purpose of “constructing, op¬ 
erating, and maintaining” projects in streams over which Con¬ 
gress has jurisdiction. We thus find not only that both Secs. 
4 (g) and 23 (b) are applicable to projects constructed prior to 
1935 but that the licensing authority embraces projects on non- 
navigable streams as well as those on navigable streams. If 
the licensing authority of the Act is to be made effective, there¬ 
fore, the requirement to take a license for projects constructed 
prior to 1935 must be applicable whether the project is on a 
navigable or on a nonnavigable stream. 

That the intention of Congress was to make the prohibitions 
of the statute in this respect coextensive with the licensing au¬ 
thority is further confirmed by the legislative history of 
Sec. 4 (g). Sec. 4 (g) uses the same language as Sec. 4 (e) in 
describing the class of streams to which it relates, namely, 
streams over which Congress has jurisdiction under the com¬ 
merce power, and authorizes the Commission to order an in¬ 
vestigation of any “occupancy” of such streams as well as of 
any “evidenced intention to occupy” for the purpose of develop¬ 
ing electric power. 
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The report of the Senate Committee on the 1935 amend¬ 
ment (Senate Eep. No. 621, 74th Cong., 1st Sess.) says regard¬ 
ing Sec. 4 (g) on page 43: 

A new subsection (g) is added to section 4 to authorize 
the Commission to investigate the occupancy of power 
sites on waters under its jurisdiction, and to issue appro¬ 
priate orders to preserve its authority over the navigable 
waters entrusted to its care. This subsection would 
enable the Commission to conduct its own investigations 
instead of waiting for matters to be brought formally to 
its notice, and to proceed directly to prevent violations, 
instead of having to call upon the War Department or 
the Attorney General to take action. 

The report of the House Committee (House Rep. No. 1318, 
74th Cong., 1st Sess.) says to the same effect on page 23: 

A new subsection (g) is inserted in section 4 authoriz¬ 
ing the Commission to investigate the occupancy of 
power sites on waters subject to the jurisdiction of Con¬ 
gress. It is designed to strengthen the power of the 
Commission to protect the water resources entrusted to 
its care. 

During the debates, in 1935, on S. 2796, Representative Reece 
proposed to amend Sec. 4 (d) [now 4 (e)] by purporting to 
restore the original language of the 1920 Act. He contended 
that the War Department’s jurisdiction under the River and 
Harbor Act of 1899 over all streams “which affected * * * 
navigability” should be preserved and that the Commission’s 
jurisdiction should be confined to navigable water (79 C. R. 
10568). The amendment was defeated thus indicating an in¬ 
tent by Congress to extend the jurisdiction of the Commission 
over nonnavigable water by the amendment to Sec. 4 (e). 22 

“It should be noted that Sec. 4 (e), as amended, uses the language 
“constructing, operating, and maintaining” while Sec. 23 (b) uses the lan¬ 
guage “constructing, operating, or maintaining.” Before the 1935 amend¬ 
ment to the Act, the Federal Power Commission informed Congress, by its 
1927 annual report, at pages 146-147, that this difference in language made 
no difference in meaning. And in Pennsylvania Water & Power Co. v. 
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See “Analysis of Title II—Public Utility Bill,” submitted by 
Commissioner Seavey of the Federal Power Commission to the 
C ommi ttee on Interstate and Foreign Commerce, House of 
Representatives, 74th Cong., 1st Sess., relative to H. R. 5423 
(Hearings of House Committee, p. 334), and memorandum en¬ 
titled “Amendments to Present Sections of Water Power Act,” 
submitted by Commissioner Seavey (id., p. 388). 

Commissioner Seavey’s second memorandum (House Hear¬ 
ings, supra, page 384), just referred to, contains the following 
unequivocal statement on page 389: 

A new subsection (g) is added to section 4, to authorize 
the Commission to investigate the occupancy of power 
sites on waters under its jurisdiction. This subsection 
would enable the Commission to proceed against those 
who are using power sites without having secured li¬ 
censes, and thus more adequately protect the water re¬ 
sources committed to its care. 

Sec. 10 of the River and Harbor Act of 1899, it must be 
remembered, provides (30 Stat. 1151, 33 U. S. C. 403) that the 
creation of any obstruction, not affirmatively authorized by 
Congress, to the navigable capacity of any of the waters of 
the United States, even in a part of the stream assumed to be 
nonnavigable, is prohibited. Cf. United States v. Rio Grande 
Navigation Co., 174 U. S. 690, 709. 

In addition to authorizing the Commission, on its own mo¬ 
tion, to make an investigation, Sec. 4 (g) authorizes it “to 
issue such order as it may find appropriate, expedient, and 
in the public interest to conserve and utilize the navigation 
and water-power resources of the region.” It was the latter 
affirmative provision of Sec. 4 (g) which is referred to in the 
House and Senate committee reports mentioned, supra, and 
upheld by the courts in the Pennsylvania Water and Power 
Company and Wisconsin Public Service Corporation cases, 
supra. 


Federal Power Commission, supra, at p. 163, the court, in construing the 
quoted portion of Sec. 23 (b), said that, because the words “operating” 
and “maintaining” follow the word “constructing,” to hold the section “pro¬ 
spective and not retroactive” would be to disregard the plain language of 
the Act 
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The Petitioner argues that the prohibition against continued 
occupancy of a navigable stream is found in both the first 
sentence of Sec. 23 (b) and in the River and Harbor Act of 
1899, but that the express prohibition against interference with 
lower navigable capacity appears only in the 1899 statute, 
which the Commission is powerless to enforce (Pet. Br. 130-1); 
Such a distinction seems lacking in difference since in any 
event a declaration of unlawfulness in some other statute is 


helpful only in determining whether the Commission’s order 
meets the statutory standard in Sec. 4 (g). The authority to 
issue an order requiring a license for a constructed project 
on a navigable stream does not appear in Sec. 23 (b), but 
in Sec. 4 (g). The Congressional policy set forth in the River 
and Harbor Act of 1899, to prevent interference with navigable 
capacity, may be enforced by the Commission under Sec. 4 (g). 

There can be no question, therefore, that the order of the 
Commission requiring an application for a license was author¬ 
ized by Sec. 4 (g) of the Act even if the Petitioner’s projects are 
regarded as located in a non-navigable portion of the Missouri 
River. That section was enacted for the express purpose of 
enabling the Commission to issue appropriate orders without 
the necessity of instituting court proceedings for the removal 
of dams in either navigable or non-navigable streams pro¬ 
hibited by Secs. 9, 10 and 12 of the Harbor Act of 1899. 


PART IV 

Since all nine of Petitioner’s projects lack requisite Federal 
authority, the Commission may require licenses for each of 
them as a part of a comprehensive and integrated system 
or unit of development 

i 

Petitioner under Point (12) (Pet. Br. 10) contends that 
each dam constituting part of the unitary development must 
be separately licensed and that the jurisdiction of the Com¬ 
mission must be determined separately as to each. The ques¬ 
tion of whether each dam must be separately licensed is en¬ 
tirely distinct from the question of the necessity for appropri¬ 
ate authority to maintain individual parts of a complete devel¬ 
opment. Although the Commission regards the nine projects 


i 
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as a unit, it has not yet decided whether one or nine licenses 
should be issued. 

Petitioner appears to make no argument on Point (12) (See 
Pet. Br. 24-25) and, as it is not argued, it may be, according 
to the usual rule, deemed to have been waived. Wardman- 
Justice Motors v. Petrie, 59 App. D. C. 262, 267 ; 39 F. 2d 512, 
517; Ginder v. Giuffrida, 61 App. D. C. 338, 340; 62 F. 2d 877, 
879; Jackson v. Fuller, 66 App. D. C. 239, 241; 85 F. 2d 816, 
818; Abrams v. American Security Ac Trust Co., 72 App. D. C. 
79,80; 111 F. 2d 520,521. 

Tlie Commission found that the nine dams, reservoirs, and 
power plants on the Madison and Missouri Rivers as operated 
by Petitioner are maintained as a unit. Indeed, it had only 
to quote a statement by the Petitioner to this effect as early 
as 1916. The Petitioner there referred to the Hebgen reser¬ 
voir which it then said: 

is the seventh largest storage reservoir in the world and 
fu rnish es, with the aid of the smaller storages avail¬ 
able at each plant, a regulation of the flow of the Madi¬ 
son and Missouri Rivers probably unequaled by any 
power system in the world (App. 95). 

This evidence of the unified operation of the facilities referred 
to by the company in 1916 and those added since that time 
shows that the entire series is operated together in order to 
obtain the utmost economic value from the water supply avail¬ 
able at the respective sites. 

Sec. 4 (e) of the Act authorizes the Commission to issue 
licenses for dams, reservoirs, powerhouses and other project 
works, and Sec. 4 (g) authorizes the Commission to issue ap¬ 
propriate orders to conserve and utilize the navigation and 
water power resources “of the region.’ 7 The Commission has 
interpreted the above provisions to authorize it to license a 
series of dams and other project works as a complete unit of 
development and to base its jurisdiction upon the effect of 
the whole unit of development upon the navigability of the 
navigable waters of the United States. 

The Commission so held in the case of In the Matter oj 
Pacific Gas and Electric Company, DI-163, 2 F. P. C. 516, 
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where the Commission said, on page 528, relative to its juris¬ 
diction : 

Apparently, the declarant would limit Federal juris¬ 
diction to control over developments located at an ac¬ 
tually navigable place in a stream and limit the exercise 
of control to those measures which relate directly to the 
movement of vessels. Such a limited concept of Fed¬ 
eral control and jurisdiction over the water resources 
which bind the United States together and furnish a 
vehicle for important commercial intercourse in domes¬ 
tic and foreign trade has been repudiated by the Su¬ 
preme Court on numerous occasions. Everyone recog¬ 
nizes that there is no constitutional reason why Con¬ 
gress or the courts should be blind to the engineering 
prospects of protecting the Nation’s arteries of com¬ 
merce through control of the watersheds, and there is no 
constitutional reason why Congress cannot treat the 
watersheds as a key to stream control, nor is there any 
constitutional necessity for viewing each project in iso¬ 
lation from a comprehensive plan covering the entire 
basin of a particular river. This is clearly pointed out 
by the Supreme Court in the Denison Dam case. Okla¬ 
homa v. Atkinson, 313 U. S. 508. [Italics added.] 

The language of the opinion of the United States Supreme 
Court in the case of Oklahoma v. Atkinson Co., 313 U. S. 508, 
525-6 referred to in the Commission’s opinion is as follows: 

We would, however, be less than frank if we failed to 
recognize this project as part of a comprehensive flood- 
control program for the Mississippi itself. But there is 
no constitutional reason why Congress or the courts 
should be blind to the engineering prospects of protect¬ 
ing the nation’s arteries of commerce through control 
of the watersheds. There is no constitutional reason 
why Congress cannot, under the commerce power, treat 
the watersheds as a key to flood control on navigable 
streams and their tributaries. Nor is there a constitu - 
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tional necessity for viewing each reservoir project in 
isolation from a comprehensive plan covering the entire 
basin of a particular river. We need no survey to know 
that the Mississippi is a navigable river. We need no 
survey to know that the tributaries are generous con¬ 
tributors to the floods of the Mississippi. And it is com- 
mon knowledge that Mississippi floods have paralyzed 
commerce in the affected areas and have impaired navi¬ 
gation itself. We have recently recognized that “Flood 

i • 1 . .. j « m J ! « *i> 

protection, watershed development, recovery of the 
cost of improvements through utilization of power 
are * * * parts of commerce control.” United 
States v. Appalachian Power Co., supra, p. 426. And we 
now add that the power of flood control extends to the 
tributaries of navigable streams. For, just as control 
over the nonnavigable parts of a river may be essential 
or desirable in the interests of the navigable portions, so 
may the key to flood control on a navigable stream be 
found in whole or in part in flood control on its tribu¬ 
taries. As repeatedly recognized by this Court from 
M’Cvlloch v. Maryland, 4 Wheat. 316, to United States v. 
Darby, 312 U. S. 100, the exercise of the granted power 
of Congress to regulate interstate commerce may be 
aided by appropriate and needful control of activities 
and agencies which, though intrastate, affect that com¬ 
merce. [Italics added.] 

Not only does the licensing section of the Act, Sec. 4 (e), 
look to a series of dams, reservoirs and power use, as well as to 
single dams, reservoirs and power use, but other provisions look 
to encouragement of regional development, as, for example, 
Sec. 4 (g), where an order may relate to the conservation and 
utilization of navigation and water power resources of the 
region; Sec. 7 (a) giving preference to State and municipal 
applicants whose plans are equally well adapted to conserve 
and utilize in the public interest the water resources of the 
region; Sec. 10 (a), requiring that any project licensed shall 
in the judgment of the Commission be best adapted to a com- 
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prehnsive plan for improving or developing a waterway or 
waterways; and Sec. 3 (11), which describes a project as a 
“complete unit of improvement or development.” The Com¬ 
mission’s jurisdiction must be fixed as extending to a river as a 
whole and as to the effect thereon of the development to be 
licensed. Cf. United States v. Appalachian Electric Power 
Company, supra at pp. 409-410; Georgia Power Company v. 
Federal Power Commission, supra, at p. 914; and note in Yale 
Law Journal for November 1940 (50 Yale L. J. 134), entitled 
“Authority of Federal Power Commission to .Secure Unified 
Watershed Development,” p. 142. 

PART V 

1 t '! 

There has been no lack of due process in this proceeding 

The Petitioner claims that the order to show cause of July 
27, 1943, formally instituting this proceeding, as amended 
October 5, 1943, gave no notice that the right of Petitioner to 
occupy public lands would be questioned or notice that any 
claim would be made that Petitioner’s operations affected lower 
navigable capacity. The first notice which Petitioner says it 
had that these questions would be raised came from Com¬ 
mission staff counsel on the opening day of the hearing 
(Pet. Br. 11,12,13,19,21,23-5,102-3,122-133). 

The order of July 27, 1943 (App. 12), as amended on Oc¬ 
tober 5, 1943 (App. 20), directed the Petitioner to show cause 
why it should not apply for licenses for all nine of the develop¬ 
ments. Evidently the Petitioner thought that it should cover 
every possible defense against imposition of licenses, for in its 
answer it not only alleged nonnavigability of the Missouri 
' River but that “each and every dam and project referred to in 
paragraph (a) of the Order to Show Cause was lawfully located 
and constructed and is lawfully operated and maintained”, and 
further denied that there was “any necessity for a license 
for any of its Missouri River developments” and affirmatively 
alleged that the Hebgen reservoir “is not subject to require¬ 
ment of license” (App. 16-8, 23-5). 






72 


There has been no suggestion at any time that the Hebgen 
reservoir is located in a navigable water of the United States. 
Both the Hebgen reservoir and the Madison development are 
located on lands -of the United States. Consequently, any 
examination of the authority of those developments must, 
perforce, include an examination of Petitioner’s authority to oc¬ 
cupy Government lands. In addition, the Commission’s 
amendatory order of October 5,1943 recited that the operation 
of the Hebgen and Madison storage reservoirs increased the 
dependable capacity of the seven Missouri River plants and 
were essential parts of a complete unit of development of the 
Missouri and Madison Rivers as contemplated by the definition 
of “project” in the Federal Power Act (App. 21). The Pe¬ 
titioner’s further answer in response to the amendatory order 
relating to the Hebgen reservoir was a repetition of its first 
answer (App. 23-5). 

In any event, even if this were not sufficient notice of a com¬ 
plete examination into every aspect of the claimed authority 
under which these plants are maintained, the Petitioner’s ob¬ 
jection as to the lack of notice assumes a highly technical as¬ 
pect when Petitioner admits that full and complete notice was 
given by Commission staff counsel on the opening day of the 
hearing as to each and every ground which would be urged to 
the Commission and upon which evidence would be offered at 
the hearing (Pet. Br. 13, 25, and Commission counsel’s state¬ 
ment, App. 172-3). 

After the opening statement of Commission staff counsel at 
the hearing, listing the four grounds upon which license author¬ 
ity would be urged (App. 172-3), evidence was presented by 
the Commission staff on each of these grounds. Thereafter, 
the Petitioner was afforded ample time and full opportunity to 
meet those issues and it did present evidence respecting all of 
them. Counsel for Petitioner, upon the conclusion of the pres¬ 
entation of evidence by Commission staff counsel, said that 
a delay of three days would be sufficient to enable Petitioner 
to prepare its defense, and this time was granted by the Ex¬ 
aminer (App. 498-^501). 
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After the direct notice by Commission staff counsel and pres¬ 
entation by Petitioner on the very issues as to which it claims 
it had no notice, the Petitioner has no .ground for alleging a 
denial of due process arising from a lack of notice. Cf. National 
Labor Relations Board v. Mackay Radio and Telegraph Co., 
304 U. S. 333, 349-351. Even if a hearing is broader in scope 
than preceding orders, lack of notice is waived where a respond¬ 
ent proceeds with his defense. ~Brahy v. Federal Radio Com¬ 
mission, 61 App. D. C. 204, 205 ; 59 F. 2d 879, 880; National 
Labor Relations Board v. Yale & Towne Mfg. Co., 114 F. 2d 
376, 379, C. C. A. 2, 1940. Where a proceeding is preventive, 
not punitive, and taken in the interest of the general public, 
particularity in pleadings is not required and matters of evi¬ 
dence need not be recited in orders preliminary to a hearing. 
Consumers Power Co. v. National Labor Relations Board, 113 
F. 2d 38,43, C. C. A. 6,1940; National Labor Relations Board v. 
Piqva Munising Woods Product Co., 109 F. 2d 552,557, C. C. A. 
6,1940. y ; - - •' 

The Petitioner argues that the rulings of the Examiner and 
of the Commission on certain documentary evidence can only 
be explained by a failure to differentiate between a “hearing,” 
which is the proceeding now before this Court, and an “inves¬ 
tigation” by the Commission as a basis for determining whether 
to issue an order to show cause (Pet. Br. 30-5). 

The admissibility of the evidence to which Petitioner here 
refers is discussed in connection with the navigability of the 
Missouri River, to which the question relates (supra, p. 30). As 
we there show, the evidence was clearly admissible in the for¬ 
mal proceeding before'the Examiner. Furthermore, the Com¬ 
mission makes no claim that the evidence was admissible solely 
because the proceeding before the Examiner was an “investi¬ 
gation.” Hence the distinction which the Petitioner urges 
between an investigation and a hearing is immaterial so far 
as concerns the admissibility of the evidence to which Peti¬ 
tioner refers as having been admitted without due process. 
The Commission may in some other case argue that, insofar 
as concerns the admissibility of evidence, a hearing in the 
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course of a Sec. 4 (g) investigation of the authority of some 
particular respondent to maintain certain power projects dif¬ 
fers from a hearing in some other proceeding. No such ar¬ 
gument is made here, however, and is not to be inferred from 
anything that either the Examiner or the Commission said. • 

The Petitioner moved to dismiss the proceedings on the 
grounds (1) that the Commission had by its preliminary corre¬ 
spondence (App. 1650-9), its press release of August 3, 1943 
(App. 1660), and by recitations in the July 27, 1943 order to 
show cause (App. 12) predetermined and prejudged the issue 
of navigable waters; (2) that Petitioner could not have a fair 
and impartial trial before the Commission; and (3) “that 
proceeding under those circumstances would be a violation of 
the due process clause, because if the plants were licensed they 
would be subject to recapture” (Pet. Br. 25). It also assigns 
as error the denial by the Commission of its motion to dismiss 
(Pet. Br. 11, Point (22)). Apparently Petitioner does not 
argue its motion to dismiss nor the allegation that the Commis¬ 
sion had predetermined and prejudged the issue of navigable 
waters. 

The thoroughness with which the Commission examined into 
and discussed the record relative to the navigability of the 
Missouri River (App. 61-78), and the frequent opportunities 
which were utilized by Petitioner to argue every conceivable 
point relative to this issue during the course of the hearing and 
in the pleadings and complex motions which it filed, requires 
the conclusion that there was full discussion of the “predeter¬ 
mined” issue of navigable waters and, in any event, as we have 
shown, there is substantial evidence to support the Commis¬ 
sion's 1948 finding, supra, pp. 11-33. 

Furthermore, the membership of the Commission at the 
time the correspondence and show cause orders were issued in 
1942 and 1943 was not the same as it was in 1948 when the 
order complained of was adopted. Only two of the Commis¬ 
sioners who were members in 1943, Commissioners Draper and 
Olds (App. 12), were Commissioners in 1948 (App. 98): 
Surely the Petitioner could not ascribe to the three new Com¬ 
missioners any “predetermination” of any of the issues in this 
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case when they had taken no action in connection therewith 
until after the Examinees report had been issued, exceptions 
filed, and oral argument heard by the Commission en banc. 

Finally, even a proved predetermination of the issue of navi¬ 
gable waters would not invalidate the orders of the Commis¬ 
sion in this proceeding. In 1948 the Supreme Court, in a 
case where a similar and even more persuasive allegation of 
prejudgment was made, pointed out that judges must fre¬ 
quently try the same case more than once and decide identical 
issues every time, although these issues involve questions both 
of law and fact. “Certainly,” the court added, “the Federal 
Trade Commission cannot possibly be under stronger consti¬ 
tutional compulsion in this respect than a Court.” Federal 
Trade Commission v. Cement Institute , 333 U. S. 683, 703. ; 

For the reasons given, we respectfully submit that the charge 
of a lack of due process in this proceeding is without legal 
significance. 

The record in this proceeding demonstrates that the Com¬ 
mission’s show cause orders of July 27, 1943, and October 5, 
1943, were properly adopted; that the hearing before the Ex¬ 
aminer was fairly and impartially conducted; and that full 
opportunity was given to Petitioner to meet and argue every 
issue of law and fact which was urged upon and decided by 
the Commission in its orders of December 7, 1948, and Feb¬ 
ruary 3, 1949, which are the subject of this court review, and 
that those orders are supported by substantial evidence. 

Six of the seven Missouri River plants of Petitioner, Morony, 
Ryan, Rainbow, Black Eagle, Holter and Hauser, occupy, with¬ 
out appropriate and requisite Federal authority, a navigable 
water of the United States; two of the Missouri River plants, 
Hauser and Canyon Ferry, and the two Madison River develop¬ 
ments, Hebgen and Madison, occupy lands of the United States 
without appropriate and requisite Federal authority; all nine 
of these developments affect the navigable capacity and the 
interests of interstate commerce in the Missouri River below 
Fort Benton, and all nine of these developments are operated 
as an integrated unit within the contemplation of the Federal 
Power Act. 
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CONCLUSION 

■ -I 

For all of the reasons set forth herein, we respectfully submit 
that the Petitioner should be required to apply for and accept 
license authority under the Federal Power Act for each one of 
its nine developments as ordered by the Commission on De¬ 
cember 7, 1948 (App. 105). The order of the Commission 
should be affirmed by this Court. 

Bradford Ross, 

General Counsel, 

. Willard W. Gatchell, 

Assistant General Counsel, 

Louis W. McKernan, 

* _ - * — V., 7 ✓ , 

William J. Costello, 

Louis L. DaPra, 

Counsel for Respondent, 
Federal Power Commission, Washington 25, D. C. 

February, 1950. - ' * ’ • 
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Appendix B 


SOURCE OF NEW RIVER DATA: 

EXHIBIT NO. 196 IN EQUITY NO.8 IN THE 
DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF VIRGINIA 
THE UNITED STATES OF AMERICA, PLAINTIFF 

VS 

APPALACHIAN ELECTRIC POWER CO,DEFENDANT 


(FROM THE RECORO ON APPEAL TO THE SUPREME COURT OF THE 
UNITED STATES) 


SOURCE OF UPPER MISSOURI RIVER DATA: 


PROFILE SHOWS LOW WATER OF 1889 AS 
TAKEN FROM USGS WATER SUPPLY PAPER 
NO.367, ALSO HOUSE DOCUMENT NO. 238“ 
73 RD. CONGRESS, 2ND SESSION CHART NO. 
99, AND EXHIBIT NO. 64 IN FRO DOCKET 
NQ IT-5840 
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